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CURRENT TOPICS 


Salaries of the County Court Judges 

A couNTY court judge, writing anonymously in The Times 
of 29th November, quoted the Attorney-General’s statement 
in moving the Administration of Justice (Pensions) Bill, 
that he, personally, would like to see some judicial salaries 
increased. The high rate of taxation and the fall in the value 
of the pound, he pointed out, have materially reduced the income 
of the county court judges, so that they receive less in 1950 
than their predecessors in 1850, and their salaries are less than 
many town clerks, civil servants, officials of nationalised 
industries and even some of their own registrars. In addition 
to their duties as county court judges, many preside at their 
own expense at quarter sessions and conscientious objectors’ 
tribunals and elsewhere. He omitted to mention the paid 
services as Divorce Commissioners which so many county 
court judges perform, but those essentially temporary 
payments do not destroy the argument. The placing of a 
low value on the services of a class of persons leads to the 
inference that society values cheaply their function. The 
function of county court judges is to protect the rights of 
individual members of the poorer classes, to which nearly 
allofus belong. If we value this function cheaply, it is obvious 
what the result will be. 


Solicitors’ Remuneration 

Mr. G. A. CoLirins, Vice-President of The Law Society, in 
answering a toast to the legal profession at a dinner given by 
the Women Chartered Accountants’ Dining Society on 
25th November, reported in the Accountant of 2nd December, 
referred to the close co-operation existing between the 
accountant and the solicitor. He said: “I envy your 
profession your remuneration. You are entitled to charge 
what you like. Sometimes it rather makes my mouth water 
when I see some of your accounts. We, on the other hand, 
are still governed by Parliament-—together with that great 
profession of taxi-drivers. The Government, in its wisdom, 
still considers that our fair remuneration is 50 per cent. above 
what we could charge in 1881, before I was born and income 
tax was 2d. in the £, and the words ‘ estate duty ’ had never 
been heard of.”’ This, so often said but “ne’er so well 
expressed,” is a deep-seated grievance, and solicitors are 
indebted to Mr. Collins for keeping it in the public eye. 


Agriculture Act, 1947: Supervision Orders 

THE issue of the Law Society’s Gazette for December, 1950, 
with its usual wealth of information for solicitors, gives its 
readers the benefit of a recent opinion by counsel, obtained 
by a London firm of solicitors, that ‘‘ the registration of a 
supervision order does not create a true local land charge, 
but is merely effected in order to afford publicity and a 
purchaser takes subject thereto whether it is registered or 
not.’”’ Counsel’s opinion, it is stated, is based on the apparent 
conflict between s. 12 (6) and s. 13 of the Agriculture Act, 
1947, ‘as the former provision appears to say that a super- 
vision order shall be void as against a purchaser if it is not 
registered, but the latter says it shall continue as against a 
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purchaser unless the disposition is approved by the Minister 
even if it is not registered.’’ In view of this doubt, the Gazette 
states that solicitors acting for purchasers of agricultural land 
may well feel that they cannot rely on a negative certificate 
of search, but should make specific enquiries, e.g., from the 
county agricultural executive committee. 
Development Charge in respect of Minerals: Practice 
Notes Supplement 

WE are glad to welcome the publication of a supplement 
to the Central Land Board’s Practice Notes (First Series) 
(H.M. Stationery Office, 3d.), which contains a Note on 
Development Charges in respect of Minerals under the Town 
and Country Planning Act, 1947. It is to be incorporated 
in any revised edition of the Practice Notes (lirst Series). 
For practitioners who specialise in this subject, the statement 
is a useful addition to the Practice Notes, and the paragraphs 
relating to classification and definition of minerals, the form 
and scope of determination of development charge, and the 
procedure for payment, will be found particularly valuable. 


Form 8-2 and s. 103 of the Income Tax Act, 1918 


LEADING counsel has advised, according to the December 
issue of the Law Society’s Gazette, that s. 103 of the Income 
Tax Act, 1918, overrides any privilege which solicitors could 
otherwise claim, and that form 8-2 (return of income which has 
passed through their hands on behalf of clients and has not 
been taxed at source) is in accordance with that section. 
Mitigations of the burden in practice, it is stated, are: 
(1) as a result of a 1933 arrangement the Board of Inland 
Revenue agreed that where the receipts for the relevant year 
belonging to any one person or estate do not in the aggregate 
exceed £15, the name of the person and the amount may be 
omitted from the return; (2) the Board of Inland Revenue 
do not expect particulars of receipts from trading transactions 
to be included in form 8-2. A recent letter from the Solicitor 
of Inland Revenue to The Law Society stated that the form 
was not intended to be used, and, so far as the Board were 
aware, had not been used by inspectors to obtain particulars 
of property dealings or of other receipts of clients under 
trading contracts. The underlying intention of the form, 
the letter added, is to obtain particulars of interest, dividends, 
rents and similar types of income. 


Confusion in the Divorce Law 

WE are grateful to the Marriage Law Reform Society for 
sending us their recently published memorandum on the 
Present Confused State of the Divorce Law. It consists of a 
reasoned examination of defects which, it is said, ‘‘ almost 
invariably owe their origin to the ‘ quasi-criminal’ approach 
to divorce.”” The results are said to be perjury and collusion, 
and “‘even those who oppose reform on grounds that any 
extension of divorce would be fatal to the status of marriage 
find it hard in face of such circumstances to justify the present 
law on those very grounds.” It is also said that the defects 
are mainly the result of absolute bars to divorce, but the 
criticism is also made that the happiness of the persons 
concerned or their children rarely weighs in discretion cases. 
The uncertain position resulting from Ginesi v. Ginesi |1948 
P. 179 and Gower v. Gower {1950} W.N. 156 as regards proof 
of adultery, the confusion in cruelty cases resulting from the 
contrast between such cases as Squire v. Squire |1949) P. 51 
and Kaslefsky v. Kaslefsky |1950) 2 All E.R. 398, and the 


contrast between condonation cases such as Wilmot v. Wilmot 
[1948] 2 All E.R. 123 and Mackrell v. Mackrell {1948} 2 All 
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E.R. 858 and Cook v. Cook {1949} 1 All E.R. 384 are only a 
few of the matters dealt with. Whether the refusal to appoint 
a Royal Commission on the divorce laws is justified by the 
argument that the laws governing the basic institution of 
society must not be too frequently altered depends upon 
whether the aggregate of human unhappiness caused by 
present anomalies is so serious as to strike at the roots of that 
institution. The Marriage Law Reform Society 
apparently believes that it is. 


basic 


Deferment of Intending Solicitors 


As a result of changes made by the Ministry of Labour and 
National Service in the rules regarding deferment of call-up 
of students, the December issue of the Law Society's Gazette 
notes that the present position is that where a boy who left 
school before his seventeenth birthday is subsequently offered 
facilities for articles, he may obtain deferment to enable him 
to pass the Preliminary Examination up to his twentieth 
birthday. Unless there are quite exceptional circumstances, 
deferment cannot be granted for this purpose unless a boy 
has left school at an early age, before he could be deemed to 
have had a reasonable chance of obtaining the necessary 
preliminary qualification. 


The National Land Fund 

THE accounts of the National Land Fund for 1949-50, 
published on 29th November, 1950 (H.M. Stationery Office, 
2d.), show that the Commissioners of Inland Revenue received 
£55,162 in respect of seven properties accepted in satisfaction 
of death duties. The fund has now bought twelve properties, 
of which nine have been transferred to the National Trust, 
two to the Youth Hostels Association and one to the Minister 
of Agriculture and Fisheries. The total of payments made 
from the fund since its establishment in 1946 is £314,582. 


Recent Decisions 

The Court of Appeal (THE MASTER OF THE ROLLs, 
SINGLETON, L.J., and VatsEy, J.), on 29th November (Zhe 
Times, 1st December), held that, where a tenancy agreement 
provided that on the termination of the contract for any 
reason whatever the tenant should surrender the tenancy 
to his employers, Who were also his landlords, the tenant 
was nevertheless entitled to continue as tenant after he left 
his employment because the clause in his tenancy agreement 
was an attempt to contract out of the Rent Restriction 
Acts, which the courts would not uphold, and, if it was 
an obligation of the tenancy within Sched. I, para. (a), to the 
Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, it was not consistent with the provisions of the 
kent and Mortgage Interest Restrictions Acts. 


In R. v. Parry and Others, on 27th November (The Times, 
28th November), the Court of Criminal Appeal (THE Lorp 
CuieF JusticE and HILBerRY and PARKER, JJ.) held that 
only an order to pay sums of money by way of compensation 
(s. 11 (2) of the Criminal Justice Act, 1948—not by way of 
punishment) could be made at the same time as a probation 
order, and that the words of s. 13 did not entitle a court to 
impose a fine in addition to a probation order. The court 
drew attention to the apparent contradiction between 
ss. 3 (1) and 13 ofthe Act. In another case the court suggested 
for the consideration of the Legislature whether it was not 
desirable that corrective training should be made available 
for persons who had not reached twenty-one years of age but 
who had served a sentence of Borstal training. 
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THE SALE OF NEW CARS—III 


In our issue dated 11th November, at p. 713, it was stated that 
the Parliamentary Secretary to the Ministry of Supply had 
said in the House of Commons on 12th July that he had 
suggested to the British Motor Trade Association that the 
covenant restricting the resale of new cars should be extended 
from one year to two years. This extension has now been 
agreed between the various sections of the motor trade, and, 
together with certain other important modifications in the 
procedure for the supply of new cars, it came into force on 
the 1st December, 1950. 

Let it be said at once that the new scheme will apply to all 
new cars, chassis, etc., delivered after the date on which the 
scheme became operative even though they were ordered 
during or prior to the period of the one-year covenant. The 
scheme applies only to cars delivered to the home market and 
leaves the procedure for purchasing cars off the export quota- 
which was given in our issue of 18th November-——unaffected. 
It will be appreciated that the principles contained in the 
decisions referred to in the earlier articles on this subject will 
largely apply to breaches of the two-year covenant (with the 
reservations set forth hereunder), and will also apply to the 
proceedings for breaches of covenant already known to the 
Association and to breaches which have occurred and which 
the Association anticipates will continue to come to light 
for some considerable time to come. Actions under the cove- 
nant will not, of course, be barred by the Statute of 
Limitations until the lapse of twelve years from the breach, 
or from the discovery thereof in cases of ‘‘ concealed fraud.” 

The new scheme consists of two parts—first a new form 
of covenant, and secondly, a directive to be issued by all 
manufacturers to all their dealers and distributors in new cars. 

The first recital to the old covenant was to the effect that a 
motor vehicle, identified in the schedule to the deéd, had been 
sold and delivered by the dealer to the owner. The new 
covenant, on the other hand, reads: ‘‘ Whereas (A) the 
Covenantor has ordered and agreed to purchase from the 
Dealer a new motor-vehicle Make ... Type... (hereinafter 
the expression ‘ the said vehicle ’ shall refer to this vehicle or 
whatever vehicle may be delivered to the Covenantor in 
pursuance of such order).’’ This new recital indicates that the 
deed shall be entered into at the time of ordering the car or 
prior to delivery and not, as heretofore, at the time of delivery. 
In the past it had been found difficult sometimes for one reason 
or another to obtain the purchaser’s signature on delivery. 
The new method also avoids the trouble involved in those 
cases in which a car was allocated to a customer who made 
difficulties as to entering into the covenant. It is understood 
that a copy of this new covenant will in due course reach every 
person who already has his name upon a dealer’s waiting list. 
And it may be of interest to note that on completion all 
covenants are filed by the British Motor Trade Association- 
it will thus be apparent that sooner or later all multiple orders 
for new cars will stand revealed—-with consequences herein- 
after set forth. The new form of recital, it will be noticed, also 
provides for the eventuality of the car which is in fact delivered 
being different from that originally ordered. 

A further recital, also new in part, states that the British 
Motor Trade Association has as its object, inter alia: “to 
safeguard the purchasing public and for this purpose to prevent 
price inflation of motor vehicles and to secure equitable 
distribution to those who need a vehicle for their own use and 
not for resale. Accordingly during the present shortage of 
new vehicles the manufacturers and the Association are 
supplying or permitting the supply of vehicles only to persons 


who execute this Deed of Covenant.’ Recital (p) states 
that: ‘‘ The Covenantor has executed this Deed of Covenant 
for the purpose of obtaining delivery of the said vehicle during 
the present shortage of new vehicles.’’ This recital is linked 
with a later provision entitling the Association to purchase 
the car from the covenantor in certain circumstances. 

The first covenant in the new document reads as follows : 
“The Covenantor hereby covenants with the Association 
and (as a separate covenant) with the Dealer that in the event 
of the said vehicle being delivered to him he will not during 
the period of two years from the date of such delivery (or of 
first registration under the Road Vehicles Registration and 
Licensing Regulations of which he agrees to give full particulars 
to the Association in the case of a chassis), whichever is the 
later, without the consent of the Association such consent not 
to be unreasonably withheld, use the said vehicle or permit 
the same to be used for any purpose whatever other than for 
his private professional or trade purposes so that (without 
prejudice to the generality of the foregoing) he will not during 
the said period sell, pledge, hire (whether by way of hire- 
purchase or otherwise) or otherwise deal with the said vehicle 
in any manner whereby the property therein is or may be 
transferred to any other person.” 

It will be observed that this covenant covers the possibility 
of a chassis only being delivered. This covers the type of 
case in which, for example, a Rolls Royce chassis is delivered, 
the purchaser intending to have the coachwork built by one 
of the firms specialising therein. In that event some time will 
elapse between delivery of the chassis and registration of the 
completed car. This clause obviates the need for the 
executory agreement formerly used in such cases. 

Secondly, the covenantor undertakes that “ if, during the 
said period of two years, he wishes to obtain such consent 
i.e., consent to sell or otherwise dispose of the vehicle| 
he will apply therefor in writing and at the same time will 
offer the said vehicle for sale to the Association who shall have 
the irrevocable right (to be exercised at their option) of pur- 
chasing the same or nominating such person as they may 
select to purchase the same at the original list price plus 
purchase tax less such sum as is reasonable in respect of 
wear and damage prior to delivery up ; if ndt mutually agreed 
such sum to be settled by arbitration. And the Covenantor 
further covenants that upon making such application he will 
pay to the Association the sum of two guineas to cover the 
expenses of the Association in relation to such application.” 

There are several new features in this second covenant. 
In British Motor Trade Association v. Salvadori and Others 
(1949} 1 All E.R. 208, it had been argued that the Association 
suffered no damage from the breach of covenant. Roxburgh, J., 
did not accept this and referred the question to the Chancery 
“estimate as best he can the pecuniary 


master, who was to 
loss which the plaintiffs have suffered having regard to the 
circumstances in which it occurred, and the difficulties which 
confronted the plaintiffs in detecting and unravelling these 
transactions before they were in a position to take these 
proceedings.”’ This interesting inquiry did not in fact take 
place as the damages were subsequently agreed between the 
parties. With a view to ensuring that the Association shall 
be entitled to damages the new covenant gives to the Associa- 
tion the right to purchase, or to nominate a purchaser for, the 
car. The Association’s independent adjudicator will decide 
whether consent should be given to the purchaser to dispose 
of the car, and normally the dealer who sold the car to the 
covenantor will be invited to repurchase it. He will be 
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allowed to re-sell at the price paid by him on repurchase 
plus a “ handling charge’ not exceeding 10 per cent. The 
purpose of this provision is to enable the Association, in the 
event of a breach of covenant, to claim as damages the 
difference between the price which the covenantor would have 
obtained if he had complied with the terms of his covenant 
and the “ open’’ market price of the vehicle at the date of 
breach. The provision as to a deduction for “‘ wear and 
damage ”’ is also new, as also is the consequential provision 
for arbitration in the event of dispute ; this will be to a single 
arbitrator, agreed by the parties, under the Arbitration Act. 

After the covenant as to liquidated damages, the covenantor 
agrees that when taking delivery of his new car he will sign 
the receipt set out as a schedule to the deed, which receipt is 
to be conclusive evidence that the vehicle specified therein 
has been delivered to him under the terms and conditions set 
forth in the deed, and in consideration thereof. 

It may be mentioned that where the car is to be bought 
through a hire-purchase finance company the vehicle is sold 
to the finance company and the dealer agrees that when the 
hire-purchase agreement has been entered into between the 
company and the covenantor he will deliver the car to the 
covenantor on the terms and conditions of the deed of covenant, 
which are to be without prejudice to the terms of the 
hire-purchase agreement. 

We now come to the second part of the new scheme, which 
rests upon a directive to be issued by the manufacturers 
to all dealers and distributors. It will be noted that this 
part of the scheme is imposed on the dealers by the manu- 
facturers, and not by the British Motor Trade Association. 
It is expressly stated in the directive that ‘‘ The carrying out 
of these instructions, and this procedure, is a condition of the 
supply of our vehicles to franchise holders, distributors and 
dealers.” (A “‘ franchise holder’ is a dealer or distributor 
who has an agreement with a manufacturer entitling him to 
deal in that manufacturer’s products. Only franchise holders 
can obtain new vehicles for retail sale.) A breach of the 
directive might thus result in a dealer’s supply of cars from 
that manufacturer being stopped. A second sanction is 
derived from the fact that the rules of the British Motor Trade 
Association may be invoked to enforce the directives of its 
manufacturer-members against its dealer-members by means 
of its domestic tribunal, which may impose fines under the 
threat of the ultimate sanction—the stop list. 

The directive recites that it is vitally necessary that the 
limited number of cars which can at present be delivered 
should be delivered “‘ to those whose needs it is important in 
the general interest to satisfy,”’ and states that manufacturers 
and dealers must “co-operate vigorously in stamping out 
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abuses which are contrary to the national interest.’ Two 
such abuses are named, viz.: “‘ (a) The practice known as 
‘new for old,’ involving the delivery of a further new car in 
exchange for a post-war car upon which the covenant has 
recently expired ; (() carelessness or self-interest in allocation 
whereby customers who have already had possession of a 
post-war car and who have sold it are enabled to obtain another 
car.” 

The directive goes on to point out that allocations to the 
dealer are conditional upon his studying in detail every order 
before making delivery, and that delivery must be made in 
accordance with the scheme of priorities detailed in an earlier 
article. Only after the priority classes (which include “ those 
engaged in a business or profession for which the use of a 
car is essential in the national interests ’’) have been satisfied 
should those who require cars for non-essential purposes be 
considered. 

Quite apart from the above, it is emphasised in the directive 
that “ A customer, including the priority classes above, who 
has already had a new post-war car of any make which is still 
in good running order or who has disposed of such a car shall 
not, unless there are exceptionally good reasons, be supplied 
with another new car.” In order to ensure that this is carried 
out, dealers are now required to complete a form in respect of 
each car ordered giving details of the applicant’s present car, 
its mileage, condition, etc. ; details of other post-war cars 
which he has had with the date on which he sold each car 
and his reason for so doing ; the use for which he requires a 
new car; and his present total average annual mileage. The 
dealer must also certify that to the best of his knowledge, 
information and belief the customer’s need is “ of genuine 
urgency for essential work.” 

The dealer is also required to satisfy himself that thie 
applicant’s name does not appear on the “ Deferred Delivery 
List ’’ maintained by the British Motor Trade Association. 
This list is in the possession of every distributor and dealer, 
and is in two parts. List A consists of persons and firms which 
are known or believed to have committed breaches of the 
Association’s covenant scheme. List B comprises the names 
of persons and firms who are known or believed to be purchasing 
vehicles other than for their own genuine and essential use 
or in excess of their reasonable requirements. 

If the information supplied to a dealer by an applicant for 
a new car were false, the remedy would, no doubt, be an 
action for misrepresentation and recovery of the car supplied. 
The dealer would be able to sue, but it is probable that the 
right of action would be assigned to the British Motor Trade 
Association. 


G. H.C. V. 


CHARITY BEGINS... 


In the solicitor’s office, as often as not. It is one of the most 
vitally important subjects with which he deals, putting 
him in a position of trust not less delicate and responsible 
than that which he occupies in so many other momentous 
matters affecting the lives of others. In recognition of that 
fact we are going to look at this particular aspect of the 
solicitor’s practice in this article. 


First, as befits a legal organ with a proper regard for 
precedent, a quotation from authority: ‘‘ Angelical souls, 
how blessed, how happy should we be, how might we triumph 
over the devil, and have another heaven upon earth! But 
this we cannot do; and which is the cause of all our woes, 
miseries, discontent, melancholy, want of this charity.”’ 


Thus Robert “The Anatomy of 
echoing the mood of men before him and 


surton, angrily, in 
Melancholy,”’ 
anticipating that of many men since who have grown angry 
on behalf of the poor, the weak and the afflicted. It had 
better be said at once, however, that this article in support 
of charitable appeals is not a bad-tempered one ; such an 
approach would be neither graceful nor expedient. Tru 
charity never raises its voice ; its appeal is meekly reasonable. 
But if, while we are making our appeal as meekly as we can, 
the reader were occasionally to hear in the distance, softly, 
the voices of the men who have been angry, not demanding 


but reminding—well, it would do no harm. 
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But nowadays, someone will say, there is no longer any 
need for such anger, for the State has ousted charity ; the 
State is in fact charity, the only charity, taking from all to 
give to the needy. Yes, it is true that the Welfare State, 
that excellent conception—for nobody, presumably, wants a 
Hardship State—is shouldering many burdens. It is trying 
to do exactly as much as a powerful, unwieldy organisation 
that is necessarily devoted mainly to the task of showing 
a profit can do for its less fortunate members. And it remains, 
and always will remain, too large, too shapeless and possessed 
of altogether too many tentacles to fit neatly into the suit 
of Robin Hood. The State has a thousand interests ; charity 
has one. The State caters for masses, percentages, votes ; 
charity cares for people. If there can ever be a world in 
which charity is no longer needed, it does not lie in a future 
at which any sane man, or any sane State, would aim. 
Delegate your conscience to a bureau, and the noblest aim 
of virtue will be to fill in a form. 

But we promised not to lose our temper, and our only 
desire is to be as nice as possible to the reader, for above all 
we want him to go on reading what we have to say. What 
we have to say is of the first importance, however inadequately 
we may say it. Indeed, if at times we do seem irritable it is 
because we feel our own inadequacy so keenly and are 
momentarily impelled, illogically but naturally, to try to 
bully the reader if we cannot move him in any other way. 
If we could really convey the feelings we want to, the hope 
and fear of many people that lie behind this one feeble message, 
we might possibly make the reader weep, which is what we 
should like to do. 

It may be, however, that in seeking to move the solicitor to 
tears we should be attempting not only the impossible but, 
even more foolishly, the irrelevant. The solicitor might well 
remind us that his profession, though not famed for an 
excess of visible emotion, has never been difficult to interest 
ina cause that is proved worthy. The charitable organisations 
themselves, by advertising regularly in these pages, demon- 
strate their continuing confidence not only in its discerning 
eye but in its generous heart. 

Here, then, is one of the worthiest causes in existence : 
the fulfilment of the universal need, in the crisis through which 
the world is now passing, for spiritual enlightenment and 
refreshment. Organisations that are introducing the Christian 
faith and ethic to those who do not know them, and 
strengthening them among those who do, are working for the 
highest benefit of us all. There are many fields for this work 
and many forms that it may take, from the distribution of the 
Scriptures among the utterly unenlightened to the promotion 
of partnership and co-operation among full-blown churches 
in many parts of the world. All of them are of the very 
highest value and worthy of the most liberal support. 

We make no apology for reminding the reader once again 
that the National Health Service has not ended the need for 
voluntary aid to hospitals and clinics. In addition to smaller 
hospitals for limited (but none the less important) classes of 
patients, which are not controlled or State-aided, there are a 
number of well-known hospitals, and associations serving 
many hospitals, which are in urgent need of money. The 
State service provides funds for maintenance, but its scope 
is not by any means all-embracing, and there are essential 
amenities of a modern hospital that do not receive, and are 
not likely to receive, any subsidy from the Exchequer. Among 
the most important services undertaken with funds provided 
voluntarily are training facilities of all types vital to the future 
health of the community, including specialised training which 
might never be given at all without such help. 
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The needs of the sick are not confined to hospitals. There 
are convalescent homes to assist the often slow and painful 
process of complete recovery and there are other homes and 
organisations to help those even more unfortunate who have 
no hope of ever recovering. The allowances and pensions 
of permanent invalids and the disabled are often pitifully 
meagre ; what to most of us is just the alarming cost of living 
is to them the utterly prohibitive cost of how they cannot 
hope to live. To carry on the tasks of providing comforts 
and even necessities for them, and of rehabilitating them so 
that they may embark on new and useful careers that are 
suited to their capacities, funds are greatly needed. 

Many diseases will one day be cured, or better still pre- 
vented, because of medical research that is going on now. In 
particular the malignant monster cancer, which kills more 
civilized men than savages, must be kept under constant 
bitter attack if its power is to be broken by mankind as has 
that of more than one disease which baffled us for a time. 
Charity could hardly ask for a worthier object than the work 
of directing and co-ordinating such a great battle of the 
whole human race. 

It is said to be impossible to define “ red’ to a man blind 
from birth. Is it likely to be any easier for us who can see 
to understand what it is like to be blind?) We can close our 
eyes ; but can we ever appreciate the feeling of never being 
able to open them again? The blind are the most completely 
and tragically displaced persons of all, expelled not merely 
from their home or their country, but from the whole world 
as we know it. In their darkness, which only they know, 
comes personal help to give them a normal, useful life which 
they can feel is lived for a purpose, with normal functions and 
healthy independence so far as these are possible. With 
their schools and specially trained teachers, their residential 
and holiday homes, their libraries, embossed music, radios 
and the thousand and one cunning appliances which are 
their only eyes, the 78,000 blind in this country can indeed 
serve the community and themselves ; without these things 
their plight is inconceivable. All of them depend on voluntary 
aid, 

The deaf and dumb, too, are cut off from their fellow-men 
in a peculiarly poignant fashion. Easy, spontaneous con 
versation and laughter with friends, joys which many of us 
do not love enough because we take theni so for granted, are 
for them utterly unattainable delights. Music, the human 
voice, the sounds of the wind and the sea, even the noises of 
civilisation which are hideous to us or which we do not bother 
to hear, but which would sound so magically in their ears, 
are all lost in the long silence and loneliness which they bear. 
The associations which care for the deaf and dumb are in 
conflict with a harsh and withering affliction, and their work 
must command our utmost support. 

To many solicitors asked to suggest a charity for the 
purpose of a donation or a legacy it will seem most fitting to 
recommend an organisation appropriate to the profession or 
interests of the intending benefactor. Benevolent funds 
devoted to the needs of those who follow various professions 
and occupations, and of their dependants, offer quite a wid 
field of choice. Those whose interests are with the seafaring 
community, for instance, or who have the cause of british 
farming at heart, will have no difficulty in directing thei 
beneficence into suitable channels. The many organisations 
which relieve distress among ex-servicemen and their families 
have a claim on the bounty of us all, and it is probable that 
benefactors who have served in the forces themselves will 
wish to benefit the particular branch of the service with which 


they are associated. All branches have their own particular 
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organisations, and in addition there are associations devoted 
to the needs of servicemen and ex-servicemen as a whole. 

The homes and societies which care for children are some of 
them world-famous, and their work without exception is 
vital to the future of the community. The temptation to 
grow angry is at its strongest when one contemplates the 
results of neglect and ill-treatment of, and downright cruelty 
to, children, and the effect on a child’s character and behaviour 
of being unloved and unwanted, as described by psycho- 
logists, is nothing less than frightening. Perhaps the greatest 
and certainly the most difficult work of the homes, hospitals, 
schools and other organisations which look after children 
who are unwanted, deformed, deaf, dumb, blind or otherwise 
in need of special care, is to give them affection and an example 
to follow. For this money alone is useless, but the job certainly 
cannot be done at all without money, and a great deal of it. 
That those who give selfless love, patience, courage and the 
hardest work of mind and body to this task throughout their 
lives should find themselves frustrated by a mere lack of 
money is a fact which should teach sentimentalists, if there 
are any left and if they can take it in, something about life. 
These unselfish people need money ; without it their qualities 
are wasted, and no community can afford to waste them. 

The number of children who need such care is large, 
but there are a number of organisations dedicated to the task 
of reducing it by trying to secure a healthy body for every 
child who is born. By giving to an organisation devoted to 
improving the conditions of childbirth the donor supports 
perhaps the most fundamental of all charities. 

At the other end of the scale from children are the old 
people living in reduced circumstances, often sick and almost 
always lonely. The experience of being abandoned towards 
the close of one’s life like a sinking ship is a very bitter one, all 
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the more heart-breaking for those who have known better 
days and rejoiced in the company of many friends. To bring 
sympathy and solid comforts to such people, to give them the 
heartening certainty that they are not forgotten, is the object 
of several charitable organisations whose need of funds is 
great. 

People sometimes talk and smile as if the traditional 
regard of this country for the well-being of animals were 
somewhat exaggerated. No judgment could be more super- 
ficial. Anyone who thinks at all deeply about the duties of 
man must see that his position in regard to his fellow-creatures 
is that of a trustee ; and in their love of animals the British 
people are at their best, showing a deep, instinctive wisdom 
and grace of which they are hardly aware. It is all the more 
distressing, therefore, to read of ill-treatment and neglect 
of animals taking place in this country, and societies devoted 
to the care and protection of animals are helping their fellow 
countrymen in a duty that is very much more important, to 
men as well as to animals, than the casual talker thinks. 
The State, whose purposes are too short-term and utilitarian 
for such far-reaching selflessness, does not help at all. Money 
given for such aims as these attains a dignity which it is seldom 
granted to that somewhat sordid commodity to achieve. 

Perhaps, indeed, the strength and beauty of charity is 
best shown in its power to sanctify something which is at best 
a mere medium of exchange, and which has even been des 
cribed, rather unkindly, as the root of all evil. We have been 
trying in this article to show how it can be the root of much 
good, but we would recommend any doubters to read the 
appeals themselves which appear in this journal week by 
week, a list of which is appended. The voice of truth can 
be most convincing when it is backed by urgent need. 





\nimal Health Trust 

\rmy Benevolent Fund 

Bow Mission 

British and Foreign Bible Society 
British Council for Rehabilitation 
British Deaf and Dumb Association 
British Empire Cancer Campaign 
British Home for Incurables 

British Legion 

3ritish Rheumatic Association 

British Union for the Abolition of Vivisection, Inc. 
Caxton Convalescent Home 
Central Council for the Care of Cripples 
Children’s Special Service Mission 
Church Army 
Church Missionary Society 
Church of England Children’s Society 
Church Society 

Distressed Gentlefolk’s Aid Association 
Dr. Barnardo’s Homes 

East End Mission 

Edinburgh Medical Missionary Society 
Ex-Services Welfare Society 
Fairbridge Society 

Florence Nightingale Hospital 

Friend of the Clergy Corporation 
friends of the Poor 
Home of Rest for Horses 
Hostel of God 
Imperial Cancer Research Fund 
Industrial Christian Fellowship 
Invalid Children’s Aid Association 
John Groom’s Crippleage 
King Edward’s Hospital Fund for London 
King George’s Fund for Sailors 
Law Association 
Lebanon Hospital 


London City Mission 


Miss Smallwood ’s Soc lety 
Mission to Seamen 
Moravian Missions 
Mothers’ Clinics 


National Anti-Vivisection Society 

National Association of Discharged Prisoners’ Aid Societies (Inc.) 
National Canine Defence League 

National Children’s Home 

National Institute for the Blind 

National Library for’the Blind 

National Society for Cancer Relief 

National Society for the Prevention of Cruelty to Children 
People’s Dispensary for Sick Animals 


Reed’s Schoo! 

Royal Agricultural Benevolent Institution 

Royal Air Force Benevolent Fund 

Royal Association in Aid of the Deaf and Dumb 
Royal College of Obstetricians and Gynecologists 
Royal Dental Hospital of London 

Royal Naval Benevolent Trust 

Royal Normal College for the Blind 

Royal Sailors’ Rest 

Royal School for Daughters of Officers of the Army 
Royal Society for the Prevention of Cruelty to Animals 


Salvation Army 

Shaftesbury Society 

Shipwrecked Mariners’ Royal Benevolent Society 
Soldiers’, Sailors’ and Airmen’s Families Association 
Spurgeon’s Orphan Homes 

St. Dunstan’s 

St. Mary’s School (Calne) 

Star and Garter Home 

Student Christian Movement of Great Britain and Ireland 
Toc H 

Trinitarian Bible Society 


United Society for Christian Literature 
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GENERAL CHARITABLE INTENTION 


REGRET it though we may, we cannot fail to notice the 
continued encroachment of fiscal and other financial considera- 
tions upon certain problems that were once purely legal. 
Thus the chief modern importance of our anomalous law of 
charity probably centres round the prescribed exemption 
from taxation, stamp duties and the burden (to some extent 
pecuniary) of the Town and Country Planning Act (cf. Crystal 
Palace Trustees v. Minister of Town and Country Planning 
(1950), 94 Sot. J. 670). But taxation is dealt with else- 
where in this number. The lawyer must not forget, amid 
these distractions, the older incidents of the charity status— 
the immunity of charitable gifts from failure for uncertainty 
in their expression ; their partial exemption from the rule 
against remoteness of limitation ; complete exoneration from 
avoidance as amounting to a perpetuity in presenti (Goodman 
v. Mayor of Saltash (1882), 7 App. Cas., at pp. 650-51) ; and 
above all (for this is to be our principal topic in this article) 
the protection which the courts extend. to them, on certain 
conditions, from the risk of failure on account of lapse or 
because literal execution of the trust or gift is impossible or 
impracticable. 

Legal charity, apart from the taxation aspect, being 
principally in the province of the Chancery Division as 
successor to the courts of Equity, and Equity looking 
(according to a maxim usually cited in a different connection) 
to the intent rather than to the form, it is not surprising, 
though this is probably not the true historical explanation, 
that the court in charity cases has often to pay particular 
regard to the question whether in the disposition before it the 
settlor or testator has manifested what it can regard, according 
to the ordinary canons of construction and the legal concept 
of charity, as a clear charitable intention. For instance, a 
gift or trust may be expressed in terms lacking in definition 
as regards the donee or object; there may indeed be no 
mention of a particular donee or trust. This would be fatal 
to a private gift, but if the court can find that the donor has 
expressed an intention to benefit charity the gift would be 
saved. The clearest case of all is that in which a testator 


bequeaths property to “‘ such charitable institutions as my . 


trustee shall select.” Not even the most experienced drafts- 
man will resent a reminder that the intention expressed 
must be exclusively charitable—the ill-fated ‘‘ charitable or 
benevolent ”’ of Mr. Caleb Diplock flits ominously through 
the mind as one reads that the House of Lords has just 
for the second time affirmed a Court of Appeal decision in 
the marathon of litigation to which the use of that phrase 
gave rise (ante, p. 777). 

The saving of charitable gifts from the doctrine of lapse 
and from failure for impossibility is effected by the application 
of the property cy-prés, that is, as nearly as may be to the 
designated purpose or object, under a scheme. The scheme 
is prepared under the egis of the court if the original gift is 
on trust, and by the Crown under the Sign Manual if no trust 
isinvolved. The same machinery enables the court to save the 
property for charity where the mode of application prescribed 
by the donor is illegal or contrary to public policy. ‘‘ We are 
not to content ourselves,” said Grant, M.R., in Cary v. Abbot 
(1802), 7 Ves., at p. 495, “‘ with disappointing [the testator’s] 
intention, if disapproved by us; but we are to make him 
charitable in our way and upon our principles.”’ 

But in all these cases it is necessary to go further than a 
mere finding of charitable intention. That must needs exist 
in any gift to a named charity or charitable purpose. Before 
a gift can be applied cy-prés, the court must carry its 


examination of the donor's intention to the point of seeing 
whether it is a general charitable intention, or whether the 
benefactor merely wished to endow a particular institution 
or carry out some particular purpose which happened to be 
charitable. To what extent must it be taken that he would 
have insisted on his bounty going to the named object and 
to no one else? If the intention, though charitable, is a 
particular one in this sense, the failure of the object will give 
rise to a resulting trust or throw the bequest into residue ; 
but if the testator has ‘‘ made charity his legatee,’’ in Lord 
Eldon’s lively phrase (Mills v. Farmer (1815), 1 Mer. 55), 
then the court can step in to rescue the gift from failure on 
account of lapse or impossibility. Putting the distinction in 
another way, the court is prepared to differentiate between 
the gift itself and the mode of carrying it out, if on the true 
construction of the instrument that course is possible. 

This preliminary problem of construction (applicable to 
deeds as well as to wills) was posed by Parker, J., in Xe Wilson 
[1913] 1 Ch. 314 in these words: “‘ First of all, we have a 
class of cases where, in form, the gift is given for a particular 
charitable purpose, but it is possible, taking the will as a 
whole, to say that, notwithstanding the form of the gift, the 
paramount intention, according to the true construction of 
the will, is to give the property in the first instance for a 
general charitable purpose... and to graft on to the 
general gift a direction as to the desires or intention of the 
testator as to the manner in which the general gift is to be 
carried into effect. . . . Then there is a second class of cases 
where, on the true construction of the will, no such paramount 
general intention can be inferred, and where the gift, being in 
form a particular gift—a gift for a particular purpose—and it 
being impossible to carry out that purpose, the whole gift is 
held to fail.”’ It is important to note that the whole question 
can arise only when the particular purpose or the particular 
mode of carrying out the intention, as the case may be, 
cannot be effectuated. The cy-prés principle is never used to 
defeat the lawful wishes of the donor. 

Thus, where a testatrix had given her residuary personalty 
to four named institutions in equal shares, and one of the 
institutions could not be identified, its share was administered 
cy-prés since the court was able to deduce from the fact that 
the other legatees were charities and from other circumstances 
a paramount charitable intention which avoided a lapse 
(Re Knox [1937] Ch. 109). The case of Re Harwood |1936 
Ch. 285 exemplifies both classes of gifts, for Farwell, J., 
ordered an application cy-prés in the case of two legacies to 
“* Peace Societies ’’ which were not shown ever to have existed, 
but was unable to find a general charitable intention as 
regards a legacy to a named society which had once existed, 
but which had ceased to function, albeit during the lifetime 
of the testatrix. 

The topicality of this subject arises from two recent decisions 
in which the presence of an overriding charitable intention of 
a general nature was negatived by the court. These cases 
furnish an opportunity of remarking certain aids to 
construction which have sometimes been noticed by the 
courts in determining whether or not a general charitable 
intention was expressed in a particular instrument. Since 
these aids or indications are usually put in the form of 
features tending to show a ‘particularity of intent, they 
represent hurdles to be got over by those asserting a general 
charitable intention, on whom the onus always lies. 

The testator in Re Wilson, supra, had sought to constitute 
his estate a fund out of which the salary of a schoolmaster 
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should be paid, but it was clear that the testator was relying 
on the school itself being provided out of the subscriptions 
and donations of others, though in accordance with explicit 
directions which he set out as to location, attendance hours, 
subjects to be taught and scholars to be admitted. Parker, J., 
construed the gift as dependent in the testator’s mind upon 
the whole scheme being feasible, which in the event it was not. 
This conditional element in the gift appears to have led in 
the recent case of Re Good’s Will Trusts {1950} 2 All E.R. 653 
to a suggestion that there must be some conditional feature 
about a charitable gift before it can be said to fall within the 
second of the classes of case described by Parker, J. Wynn- 
Parry, J., citing Re Packe (1918) 1 Ch. 437, held that this was 
not so. Thomas William Good had directed his trustees to 
set aside a sum of £2,300 out of his residuary estate in the 
purchase of land, preferably in Hull, and in erecting thereon 
six or more rest homes as particularly described by him, and 
a further sum of £200 for their upkeep and the trust expenses. 
It is not surprising to read that the fund was insufficient for 
the purpose. Notwithstanding that the gift did not depend 
on the fulfilment of a condition, the learned judge was unable 
to find in the will any manifestation of a general charitable 
purpose, and the fund fell into residue. 

The judgments of the Court of Appeal in Gibson v. South 
American Stores [1949 2 All E.R. 985 were discussed in ‘‘ A 
Conveyancer’s Diary’ at 93 Sor. J. 818, in so far as they 
concerned the presence or absence in the trust before the 
court in that case of the public element necessary for the 
constitution of a valid charitable trust. It was held, following 
a previous unreported decision, that the “‘ Employees’ Health 
and Relief Fund” of the company was valid as a good 
charitable trust. Our learned diarist noted at the end of his 
article a further question before the court, arising out of the 
fact that the fund had over many years grown larger than 
was necessary for the purposes set out in the trust deed. 
Now the position with regard to such surpluses is the same as 
in the case of an entire fund given to charity which fails in 
its particular purpose or mode of application. Paramount 
charitable intention—cy-prés : no such intention—lapse or 
resulting trust (Re Stanford (1924) 1 Ch. 73). Thus it was that 


the court heard argument on the question whether the trust» 


deed ‘“‘in the light of properly admissible surrounding 
circumstances ”’ displayed a general charitable intention. 
The source of the fund was a percentage of the tradiag 
profits of the company, and the objects of the trust were the 
employees and ex-employees of the company (and _ its 
associated companies) and their families. It was provided 
that if the company was wound up the fund was to be 
distributed among the members of the class of beneficiaries 
who were then in existence. Further, the company had at all 
times power to rescind, alter or modify the provisions of the 
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trust deed or any of them. Sir Raymond Evershed, M.R., 
felt himself compelled to conclude from these factors and the 
other circumstances of the case that there never was a 
general charitable intention, but only an intention to make a 
particular provision for the company’s (and its associated 
companies’) own employees and their families. The surplus 
resulted accordingly to the company. 

Counsel for the Attorney-General, contending for a cy-prés 
application, had cited a passage from Tudor on Charities to 
the effect that where property given absolutely and perpetually 
to charity has vested in the charity, by a rule of convenience 
on the subsequent failure of the trusts the fund can be 
applied cy-prés irrespective of the donor’s intention. From 
this he derived a proposition that where, on the face of a 
document, the donor has divested himself in favour of the 
particular charitable object without reserving or contem- 
plating any executory right of reverter, then a general 
charitable intention should be inferred. The court did not 
quarrel with this proposition, which seems to be founded on 
Re Peel’s Release {1921} 2 Ch. 218, where the words “ for 
ever after ’’ appeared in the words creating a trust for the 
establishment of a particular school, and this was held to 
exclude the possibility of reverter ; and on Re Monk (1927 
2 Ch. 197, in which an immediate, absolute and unconditional 
gift to separate charity trustees coupled with an instruction 
to accumulate surplus funds was held to indicate a general 
charitable intention. But in the South American Stores case 
the Master of the Rolls emphasised the apparently domestic 
purpose of the trust and the limited period (both as regards 
the possibility of the company being dissolved and the 
continuance of sufficient persons of the class of beneficiaries) 
during which the conditions essential for its effectuation 
might persist. Re Peel’s Release and other cases were 
distinguished. The court was entitled, on this matter of 
construction, to take into account the clause conferring on 
the company the power of rescinding the trusts, even though 
the clause itself might be bad for perpetuity (Re Talbot (1933) 
Ch., at p 902). Such aclause brought the case very near one 
in which there was a particular limited trust with an express 
power to revoke it if the donor or some other person thought 
it no longer workable or desirable. 

The cases on this topic may on the whole be said to justify 
the statement in Tudor that the reports “‘ show surprising 
instances of both liberal and conservative views ”’ as to what 
will be held sufficient indicia of a general charitable intention. 
The difficulty seems to be outside the terms of reference of 
the recently appointed Committee on Charities. It will be 
with us long after we have (if we ever have) some ready 
means of ascertaining what is a charity without searching 
the precedent books for tenuous analogies. 

j.F. J. 


BIAS IN MAGISTRATES’ COURTS 


“A JUDGE ought to be, and is supposed to be, indifferent 
between the parties. It is a just ground of exception to a 
judge that he is not indifferent, and the fact that he himself 
is a party, or is interested as a party, affords the strongest 
proof that he cannot be indifferent ”’ (Ranger v. Great Western 
Railway (1854), 5 H.L. Cas. 72, at p. 89, per Lord Cranworth, 
L.C.). In petty sessions, where lay justices rely on their 
clerk for advice in matters of law, the clerk is a member of the 
court for the purposes of this rule. Readers will remember 
the case of R. v. Sussex Justices ; ex parte McCarthy {1924} 
1 K.B. 256, where the justices’ clerk had an interest in a case 
and this led to the quashing of the conviction. The clerk, 


in his private practice as a solicitor, was acting for X in an 
action of negligence against Y, arising out of a motor accident, 
and Y was prosecuted before the justices for careless driving 
in respect of that accident. When the justices retired to 
consider their decision, the clerk retired with them, and 
although it appeared from the affidavits, and it was not 
disputed, that he had refrained from giving any advice or 
expressing any opinion to the justices, the Divisional Court 
quashed the conviction, because, in the memorable words 
of Lord Hewart, C.J., “‘ It is not sufficient that justice should 
be done ; it must manifestly be seen to be done,”’ and when the 
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justices appeared to convict (for all that Y knew to the 








col 
fes 


dic 


ex 
irc 
mi 
fo: 
ad 
in 
he 











December 9, 1950 THE 


contrary) on the advice of their clerk, who was, as X’s pro- 
fessional adviser, interested in seeing Y convicted, justice 
did not seem to have been done. 

A point which was not explained in McCarthy's case, 
perhaps because it was considered too obvious to need 
explaining, is how X would have derived an advantage 
from Y’s conviction. Hollington v. Hewthorn |1943] K.B. 587 
makes it clear that, in the civil action X v. Y, Y’sconviction 
for dangerous driving would be neither conclusive nor even 
admissible to prove that Y was negligent vis-d-vis X. Perhaps 
in McCarthy’s case the court thought it would be admissible, 
having in mind Re Crippen [1911] P. 108 (which was over- 
ruled in Hollington v. Hewthorn). However, X’s solicitors 
(and Y’s) might, by observing the progress of the criminal 
proceedings, form an estimate of how the civil action might 
be expected to go, so that a conviction might induce Y to 
settle on more generous terms than an acquittal. On this 
ground McCarthy's case might be decided the same way to-day : 
indeed, if the court were to assume in favour of Y that a 
country solicitor might not have heard of Hollington v. 
Hewthorn (which, though undoubtedly good law, seems at 
first sight to be contrary to common sense) it would certainly 
be decided the same way. But it is at any rate certain that 
certiorari will not issue merely because one of the parties 
to a case thinks, erroneously but in good faith, that a member 
of the court had an interest in the decision ; it must be shown 
that he had in fact such an interest. 


In the recent case of R. v. Lower Munslow Justices ; ex parte 
Pudge {1950} 2 All E.R. 756, an attempt was made to extend 
the principle of McCarthy’s case. In an application to petty 
sessions for possession of a cottage, under the Small Tenements 
Recovery Act, 1838, the case turned on the question whether 
it was held on a yearly or a weekly tenancy. The applicant 
had bought the estate, on which the cottage stood, in 1946, 
and the justices’ clerk, in the course of his private practice 
as a solicitor, had acted for the vendor on that occasion, and 
in answer to a requisition on title had stated that this cottage 
was let on a yearly tenancy. He did not at any time act 
for the tenant of the cottage, nor had he been concerned 
with the cottage since the sale in 1946. During the hearing 
of the complaint, the clerk made some remarks to the bench 
which were inaudible to the parties, but which the affidavits 
of the clerk and the chairman showed to have been quite 
legitimate comments on the evidence. The justices having 


BANKRUPTCY LAW 


DISCHARGE OF THE BANKRUPT 


The application.—At any time after being adjudged 
bankrupt, the bankrupt may apply to the court for an order 
of discharge, but he would be well advised to defer such an 
application until after his assets have been realised and are 
at least in the process of being distributed. The application 
is heard in open court except where it is unopposed and the 
court directs it to be heard in chambers. In the High Court 
the hearing is by the registrar ; in a county court an opposed 
application is heard by the judge and one which is unopposed 
by the registrar. The procedure is outlined below. 


1. The bankrupt applies to the official receiver for a certifi- 
cate specifying the number of his creditors of whom the 
official receiver has notice, whether or not they have proved. 

2. He completes the prescribed form of application and 
annexes it to the official receiver’s certificate of creditors. 


3. The application is lodged with the registrar. 
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found that there was a yearly tenancy, the applicant moved 
for certiorart on the ground of bias in the clerk. 

The Divisional Court dismissed the application, for the 
reason that the clerk had no interest in the matter, so that 
(there being no allegation that he had in fact misconducted 
himself) there could be no suspicion of bias. His only 
connection with the case was that he knew the answer already, 
and, as Lord Goddard, C.J., pointed out, that is not unusual 
in country districts, where the justices’ clerk is a leading 
local solicitor and knows a great deal about local affairs. 
If he had acted for the tenant at any time, the decision would 
have been otherwise, for although his comments during the 
case were in fact unexceptionable the applicant did not know 
that at the time, and the requirement of patent impartiality 
would not have been fulfilled. But his position was quite 
different from that in McCarthy's case—in terms of that case 
it was as if he was not acting for X, but happened to know 
that Y was a reckless driver. 

R. v. Farrant (1887), 20 Q.B.D. 58, was not referred to in 
Pudge’s case, but it is authority for the same proposition. 
Indeed, Farrant’s case is even stronger, for there a magistrate 
who sat at the hearing of a summons for assault not only 
knew some of the facts of the case (having been called in as a 
doctor to attend the victim of the assault) but had been 
subpoenaed to give evidence; yet the Divisional Court 
(Stephen and Charles, JJ.) refused to issue prohibition against 
his sitting. A person with extraneous knowledge can be 
relied on to disregard it and hearken to the evidence, but a 
person who will derive an advantage from the case being 
decided one way rather than the other cannot humanly be 
relied on for an impartial decision. 

Bias in the court makes its adjudication voidable, not void 
(Dimes v.Grand Junction Canal Proprietors (1852), 3 H.L. Cas. 
759, at p. 785, per Parke, B). So, if the aggrieved party 
knows of the bias before the hearing begins, but does not then 
take the objection, he cannot afterwards apply for certiorari : 
see for instance R. v. Burton {1897} 2 Q.B. 468, per Collins, J. 

3ut if he did not know that he had a right to take the objection, 
he will not be deemed to have waived it, and he can afterwards 
apply for certiorari: R. v. Essex Justices, ex parte Perkins 
[1927] 2 K.B. 475—for, as the courts have continually to 
point out, there is no principle of English law that everybody 
is presumed to know the law. . 

D. P; Mi. 


AND PRACTICE—VI 


4. The registrar notifies the official receiver and the trustee 
in bankruptcy of the time and place appointed for the 
hearing. At least twenty-eight days’ notice is given. 

5. The official receiver sends notice to the Board of Trade 
for insertion in the London Gazette. 

6. The official receiver notifies each creditor at least 
fourteen days before the day appointed for the hearing. The 
practice, which was approved in Re Spratley [1909] 1 K.B. 559, 
is that notice is sent not only to creditors who have proved 
but to each person shown in the debtor’s statement of affairs 
as a creditor. 

7. The official receiver makes a report on the bankrupt’s 
conduct during the proceedings under his bankruptcy, files 
it and sends a copy to the bankrupt not less than seven days 
before the day fixed for hearing. If the report alleges 
against the bankrupt any fact, matter or circumstance which 
would, under the Act, justify the court in refusing an 





790 THE 


should be paid, but it was clear that the testator was relying 
on the school itself being provided out of the subscriptions 
and donations of others, though in accordance with explicit 
directions which he set out as to location, attendance hours, 
subjects to be taught and scholars to be admitted. Parker, J., 
construed the gift as dependent in the testator’s mind upon 
the whole scheme being feasible, which in the event it was not. 
This conditional element in the gift appears to have led in 
the recent case of Re Good’s Will Trusts {1950} 2 All E.R. 653 
to a suggestion that there must be some conditional feature 
about a charitable gift before it can be said to fall within the 
second of the classes of case described by Parker, J. Wynn- 
Parry, J., citing Re Packe (1918) 1 Ch. 437, held that this was 
not so. Thomas William Good had directed his trustees to 
set aside a sum of £2,300 out of his residuary estate in the 
purchase of land, preferably in Hull, and in erecting thereon 
six or more rest homes as particularly described by him, and 
a further sum of £200 for their upkeep and the trust expenses. 
It is not surprising to read that the fund was insufficient for 
the purpose. Notwithstanding that the gift did not depend 
on the fulfilment of a condition, the learned judge was unable 
to find in the will any manifestation of a general charitable 
purpose, and the fund fell into residue. 

The judgments of the Court of Appeal in Gibson v. South 
American Stores {1949} 2 All E.R. 985 were discussed in ‘‘ A 
Conveyancer’s Diary’ at 93 Sor. J. 818, in so far as they 
concerned the presence or absence in the trust before the 
court in that case of the public element necessary for the 
constitution of a valid charitable trust. It was held, following 
a previous unreported decision, that the ‘“‘ Employees’ Health 
and Relief Fund” of the company was valid as a good 
charitable trust. Our learned diarist noted at the end of his 
article a further question before the court, arising out of the 
fact that the fund had over many years grown larger than 
was necessary for the purposes set out in the trust deed. 
Now the position with regard to such surpluses is the same as 
in the case of an entire fund given to charity which fails in 
its particular purpose or mode of application. Paramount 
charitable intention—cy-prés ; no such intention—lapse or 
resulting trust (Re Stanford [1924] 1 Ch. 73). Thus it was that 
the court heard argument on the question whether the trust 
deed “in the light of properly admissible surrounding 
circumstances ” displayed a general charitable intention. 

The source of the fund was a percentage of the tradiug 
profits of the company, and the objects of the trust were the 
employees and ex-employees of the company (and _ its 
associated companies) and their families. It was provided 
that if the company was wound up the fund was to be 
distributed among the members of the class of beneficiaries 
who were then in existence. Further, the company had at all 
times power to rescind, alter or modify the provisions of the 
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trust deed or any of them. Sir Raymond Evershed, M.R., 
felt himself compelled to conclude from these factors and the 
other circumstances of the case that there never was a 
general charitable intention, but only an intention to make a 
particular provision for the company’s (and its associated 
companies’) own employees and their families. The surplus 
resulted accordingly to the company. 

Counsel for the Attorney-General, contending for a cy-prés 
application, had cited a passage from Tudor on Charities to 
the effect that where property given absolutely and perpetually 
to charity has vested in the charity, by a rule of convenience 
on the subsequent failure of the trusts the fund can be 
applied cy-prés irrespective of the donor’s intention. From 
this he derived a proposition that where, on the face of a 
document, the donor has divested himself in favour of the 
particular charitable object without reserving or contem- 
plating any executory right of reverter, then a general 
charitable intention should be inferred. The court did not 
quarrel with this proposition, which seems to be founded on 
Re Peel’s Release {1921} 2 Ch. 218, where the words “‘ for 
ever after ’’ appeared in the words creating a trust for the 
establishment of a particular school, and this was held to 
exclude the possibility of reverter ; and on Re Monk (1927 
2 Ch. 197, in which an immediate, absolute and unconditional 
gift to separate charity trustees coupled with an instruction 
to accumulate surplus funds was held to indicate a general 
charitable intention. But in the South American Stores case 
the Master of the Rolls emphasised the apparently domestic 
purpose of the trust and the limited period (both as regards 
the possibility of the company being dissolved and the 
continuance of sufficient persons of the class of beneficiaries) 
during which the conditions essential for its effectuation 
might persist. Re Peel’s Release and other cases were 
distinguished. The court was entitled, on this matter of 
construction, to take into account the clause conferring on 
the company the power of rescinding the trusts, even though 
the clause itself might be bad for perpetuity (Re Talbot [1933] 
Ch., at p 902). Suchaclause brought the case very near one 
in which there was a particular limited trust with an express 
power to revoke it if the donor or some other person thought 
it no longer workable or desirable. 

The cases on this topic may on the whole be said to justify 
the statement in Tudor that the reports ‘‘ show surprising 
instances of both liberal and conservative views ’’ as to what 
will be held sufficient ¢ndicia of a general charitable intention. 
The difficulty seems to be outside the terms of reference of 
the recently appointed Committee on Charities. It will be 
with us long after we have (if we ever have) some ready 
means of ascertaining what is a charity without searching 
the precedent books for tenuous analogies. 

Ss 


BIAS IN MAGISTRATES’ COURTS 


“A JUDGE ought to be, and is supposed to be, indifferent 
between the parties. It is a just ground of exception to a 
judge that he is not indifferent, and the fact that he himself 
is a party, or is interested as a party, affords the strongest 
proof that he cannot be indifferent ’’ (Ranger v. Great Western 
Railway (1854), 5 H.L. Cas. 72, at p. 89, per Lord Cranworth, 
L.C.). In petty sessions, where lay justices rely on their 
clerk for advice in matters of law, the clerk is a member of the 
court for the purposes of this rule. Readers will remember 


the case of R. v. Sussex Justices ; ex parte McCarthy (1924) 
1 K.B. 256, where the justices’ clerk had an interest in a case 
and this led to the quashing of the conviction. 


The clerk, 


in his private practice as a solicitor, was acting for X in an 
action of negligence against Y, arising out of a motor accident, 
and Y was prosecuted before the justices for careless driving 
in respect of that accident. When the justices retired to 
consider their decision, the clerk retired with them, and 
although it appeared from the affidavits, and it was not 
disputed, that he had refrained from giving any advice or 
expressing any opinion to the justices, the Divisional Court 
quashed the conviction, because, in the memorable words 
of Lord Hewart, C.J., ‘‘ It is not sufficient that justice should 
be done ; it must manifestly be seen to be done,”’ and when the 
justices appeared to convict (for all that Y knew to the 
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contrary) on the advice of their clerk, who was, as X’s pro- 
fessional adviser, interested in seeing Y convicted, justice 
did not seem to have been done. 

A point which was not explained in McCarthy's case, 
perhaps because it was considered too obvious to need 
explaining, is how X would have derived an advantage 
from Y’s conviction. Hollington v. Hewthorn |1943] K.B. 587 
makes it clear that, in the civil action X v. Y, Y’sconviction 
for dangerous driving would be neither conclusive nor even 
admissible to prove that Y was negligent vis-a-vis X. Perhaps 
in McCarthy’s case the court thought it would be admissible, 
having in mind Re Crippen [1911] P. 108 (which was over- 
ruled in Hollington v. Hewthorn). However, X’s solicitors 
(and Y’s) might, by observing the progress of the criminal 
proceedings, form an estimate of how the civil action might 
be expected to go, so that a conviction might induce Y to 
settle on more generous terms than an acquittal. On this 
ground McCarthy's case might be decided the same way to-day : 
indeed, if the court were to assume in favour of Y that a 
country solicitor might not have heard of Hollington v. 
Hewthorn (which, though undoubtedly good law, seems at 
first sight to be contrary to common sense) it would certainly 
be decided the same way. But it is at any rate certain that 
certiorari will not issue merely because one of the parties 
to a case thinks, erroneously but in good faith, that a member 
of the court had an interest in the decision ; it must be shown 
that he had in fact such an interest. 


In the recent case of R. v. Lower Munslow Justices ; ex parte 
Pudge {1950} 2 All E.R. 756, an attempt was made to extend 
the principle of McCarthy’s case. In an application to petty 
sessions for possession of a cottage, under the Small Tenements 
Recovery Act, 1838, the case turned on the question whether 
it was held on a yearly or a weekly tenancy. The applicant 
had bought the estate, on which the cottage stood, in 1946, 
and the justices’ clerk, in the course of his private practice 
as a solicitor, had acted for the vendor on that occasion, and 
in answer to a requisition on title had stated that this cottage 
was let on a yearly tenancy. He did not at any time act 
for the tenant of the cottage, nor had he been concerned 
with the cottage since the sale in 1946. During the hearing 
of the complaint, the clerk made some remarks to the bench 
which were inaudible to the parties, but which the affidavits 
of the clerk and the chairman showed to have been quite 
legitimate comments on the evidence. The justices having 


BANKRUPTCY LAW 


DISCHARGE OF THE BANKRUPT 

The application.—At any time after being adjudged 
bankrupt, the bankrupt may apply to the court for an order 
of discharge, but he would be well advised to defer such an 
application until after his assets have been realised and are 
at least in the process of being distributed. The application 
is heard in open court except where it is unopposed and the 
court directs it to be heard in chambers. In the High Court 
the hearing is by the registrar ; in a county court an opposed 
application is heard by the judge and one which is unopposed 
by the registrar. The procedure is outlined below. 

1. The bankrupt applies to the official receiver for a certifi- 
cate specifying the number of his creditors of whom the 
official receiver has notice, whether or not they have proved. 


2. He completes the prescribed form of application and 
annexes it to the official receiver’s certificate of creditors. 


3. The application is lodged with the registrar. 
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found that there was a yearly tenancy, the applicant moved 
for certiorart on the ground of bias in the clerk. 

The Divisional Court dismissed the application, for the 
reason that the clerk had no interest in the matter, so that 
(there being no allegation that he had in fact misconducted 
himself) there could be no suspicion of bias. His only 
connection with the case was that he knew the answer already, 
and, as Lord Goddard, C.J., pointed out, that is not unusual 
in country districts, where the justices’ clerk is a leading 
local solicitor and knows a great deal about local affairs. 
If he had acted for the tenant at any time, the decision would 
have been otherwise, for although his comments during the 
case were in fact unexceptionable the applicant did not know 
that at the time, and the requirement of patent impartiality 
would not have been fulfilled. But his position was quite 
different from that in McCarthy's case—in terms of that case 
it was as if he was not acting for X, but happened to know 
that Y was a reckless driver. 

R. v. Farrant (1887), 20 Q.B.D. 58, was not referred to in 
Pudge’s case, but it is authority for the same proposition, 
Indeed, Farrant’s case is even stronger, for there a magistrate 
who sat at the hearing of a summons for assault not only 
knew some of the facts of the case (having been called in as a 
doctor to attend the victim of the assault) but had been 
subpoenaed to give evidence; yet the Divisional Court 
(Stephen and Charles, JJ.) refused to issue prohibition against 
his sitting. A person with extraneous knowledge can be 
relied on to disregard it and hearken to the evidence, but a 
person who will derive an advantage from the case being 
decided one way rather than the other cannot humanly be 
relied on for an impartial decision. 

Bias in the court makes its adjudication voidable, not void 
(Dimes v.Grand Junction Canal Proprietors (1852), 3 H.L. Cas. 
759, at p. 785, per Parke, B). So, if the aggrieved party 
knows of the bias before the hearing begins, but does not then 
take the objection, he cannot afterwards apply for certiorari : 
see for instance R. v. Burton [1897] 2 Q.B. 408, per Collins, J. 
But if he did not know that he had a right to take the objection, 
he will not be deemed to have waived it, and he can afterwards 
apply for certiorari: R. v. Essex Justices, ex parte Perkins 
[1927] 2 K.B. 475—for, as the courts have continually to 
point out, there is no principle of English law that everybody 


is presumed to know the law. . 
D. P. M. 


AND PRACTICE—VI 


4. The registrar notifies the official receiver and the trustee 
in bankruptcy of the time and place appointed for the 
hearing. At least twenty-eight days’ notice is given. 

5. The official receiver sends notice to the Board of Trade 
for insertion in the London Gazette. 

6. The official receiver notifies each creditor at least 
fourteen days before the day appointed for the hearing. The 
practice, which was approved in Re Spratley {1909} 1 K.B. 559, 
is that notice is sent not only to creditors who have proved 
but to each person shown in the debtor’s statement of affairs 
as a creditor. 

7. The official receiver makes a report on the bankrupt’s 
conduct during the proceedings under his bankruptcy, files 
it and sends a copy to the bankrupt not less than seven days 
before the day fixed for hearing. If the report alleges 
against the bankrupt any fact, matter or circumstance which 
would, under the Act, justify the court in refusing an 
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unconditional order of discharge the application is deemed 
to be opposed and must be heard in open court. The report 
is prima facie evidence of the statements contained in it. 

8. The bankrupt may wish to dispute one or more of the 
statements contained in the official receiver’s report. In such 
a case he must file in court a written notice specifying them 
and serve a copy upon the official receiver at least two days 
before the hearing. 

9. Likewise, any creditor who intends to oppose the 
discharge on grounds not mentioned in the report must file 
written notice of his opposition, stating the grounds, and 
serve a copy upon the official receiver and the bankrupt. 

The order.—After hearing the parties and taking into 
consideration the official receiver’s report, the court may 
under s. 26 (2) of the 1914 Act (as amended) grant an absolute 
order of discharge, or refuse it absolutely, or (as is more 
likely) make an order suspending or attaching conditions to 
the bankrupt’s discharge, the conditions being as to earnings, 
income or property. This is qualified by the proviso in the 
subsection which says that where the bankrupt has committed 
a bankruptcy felony or misdemeanour, or a fact under 
s. 26 (3) is proved, the only alternative to a refusal of discharge 
is suspension for a period, or suspension until at least 10s. in 
the £ has been paid to creditors, or a discharge conditional on 
consent to judgment. (It should be noted that the court 
also has the power of suspending the discharge and of attaching 
conditions concurrently.) Where this proviso operates, the 
court must make an order which includes one of the four 
alternatives given in it, but it may in addition include other 
conditions which it could impose under the general words of 
the subsection (Re Tabrisky ; ex parte the Board of Trade 
[1947] 1 Ch. 565, following Re Dallmeyer (1906), 22 T.L.R. 445). 
In Tabrisky’s case a fact under s. 26 (3) was proved against 
the bankrupt. His discharge was suspended for two years 
(one alternative in the proviso) and subject to the condition 
that out of his future earnings and income he should make 
periodical payments to his trustee in bankruptcy sufficient to 
pay creditors a dividend of 2s. 3d. in the £ (a condition 
permitted under the general words of the subsection). This 
form of order of discharge is known as a “‘ Dallmeyer order ”’. 
It is of interest that the periodical payments in the case 
quoted would continue for a considerable time after the date 
of the discharge. 

When the court makes an order suspending the bankrupt s 
discharge, the duration of such suspension is a matter for the 
court’s discretion, but the exercise of that discretion is subject 
to review on appeal. As a general rule, when any of the facts 
under s. 26 (3) has been proved a suspension of three or six 
months should not be made, because it is more than a nominal 
punishment and yet is not sufficiently severe to be of any 


Costs 


WE have now dealt with the majority of the important 
points in connection with actions in Admiralty matters, but 
there now remains to be considered an important phase 
of Admiralty actions which does not arise in connection 
with other actions in the High Court. We refer to that phase 
known as a reference to the registrar. 





In collision damage actions, and in certain other actions in 
the Admiralty Division of the High Court, when the action 
proper is concluded, there remains the question of determining 
the amount of damage suffered by the successful party. 
Thus, in collision damage actions, when the degree of liability 
of the wrongdoing vessel is determined in the action, there 
then has to be assessed the amount of the damage suffered 
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effect in discouraging debtors from conduct punishable by 
reason of that subsection. It cannot be said there are no 
cases in which a suspension order for one of these periods is 
justifiable, but it is the duty of the court to take a sufficiently 
serious view of the offences committed by the bankrupt 
and to show by the punishment awarded that they cannot 
be committed with impunity (Re Freeman ; ex parte Freeman 
(1890), 62 L.T. 367). On the other hand, suspension of 
discharge for a period of five years is a severe punishment 
which should be reserved for very bad cases (Re Swabey ; 
ex parte Swabey (1897), 76 L.T. 534). 

In determining the kind of order which should be made 
(where the bankrupt is not entitled to an absolute discharge), 
the court has regard to the overriding intention in the Bank- 
ruptcy Acts that the debtor on giving up the whole of his 
property should be a free man again, able to earn his livelihood 
and having the ordinary inducements of industry. If the 
bankrupt’s income from earnings or otherwise is more than 
sufficient for his reasonable family requirements, the order of 
discharge may include a condition for periodical payments 
out of such income or it may be suspended until he has paid a 
dividend of 10s. in the £ to his creditors ; should the income 
be only sufficient for those requirements, suspension of his 
discharge for a period of time will probably be considered to 
meet the justice of the case. 

The grant of an order conditionally on the bankrupt 
consenting to judgment should not be made unless the court 
finds that he is likely to come into possession of property in 
the future which, but for the conditional order of discharge, 
he would be able to enjoy without paying his debts (Re 
Bullen ; ex parte Arnaud (1888), 5 Morr. 243; Re Jones ; 
ex parte Jones (1890), 24 0.B.D. 589; Re Gaskell [1904| 
2 K.B. 478). 

Where the discharge is conditional on the bankrupt con- 
senting to judgment being entered against him by the official 
receiver or trustee for the balance or any part of the balance 
of the provable debts, the order of discharge cannot be signed, 
completed or delivered out until the bankrupt has given the 
required consent. If he does not give it within one month 
the court may on the application of the official receiver or 
trustee revoke the order and make such other order as it 
thinks fit. 

Should the bankrupt become unable to keep up the pay- 
ments required by any order made on his discharge, he may, 
after the expiration of two years from the order, apply to the 
court to modify its terms. He must give fourteen days’ 
notice of the day fixed for hearing of the application to the 
official receiver and to all his creditors, and will be required 
to satisfy the court that there is no reasonable probability of 


his being in a position to comply with the terms of the order. 
I, H.C. 


ADMIRALTY—V 


by the successful party. His damage is the aggregate of 
the cost of repairing his vessel and restoring it to its condition 
before the casualty occurred, the expense to which he has 
been put in the way of crew’s wages and other expenses 
arising as a result of the casualty, and the profit which he has 
lost through being deprived of the use of his vessel. 

The decree of the court normally provides that the claim of 
the successful party shall be referred to the Admiralty registrar 
for assessment, and his decision is embodied in a document 
known as the registrar’s report. As we have seen, in collision 
damage actions it may well be that both vessels will be held 
to blame in equal or varying degrees, and in such cases each 
side will have to have their respective claims assessed by the 
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registrar, in the absence of agreement between themselves, 
and the amounts respectively found to be due to each party 
to the action will then be borne by the opposite party in the 
proportions in which their respective vessels have been 
found to blame. 


When the action is concluded the next step is for the 
successful party, or each party where the vessels are found 
both to blame, to prepare its claim, collect together the 
supporting documents, make the necessary copies and file 
the claim and supporting documents in the registry, serving 
a copy of the claim and the supporting documents on the 
opposite party’s solicitor. The claim, in a collision damage 
action, is supported by detailed vouchers and, usually, by 
survey reports, and the vouchers and the survey reports are 
numbered to correspond with the various items of the claim. 
As we stated earlier in this series of articles on Admiralty 
costs, separate bills are not normally made out for the action 
and the claim, although it is essential that a clear line of 
demarcation be made, since when it comes to calculating the 
amount of interest due to the solicitor on his bill of costs it 
will be found that the interest on the action costs and the 
claim costs must be calculated separately, the interest on the 
action costs running from the date of the decree or the date 
of the agreement of settlement, as the case may be, whilst 
interest on the costs of the claim and reference will run from 
the date of the registrar’s report, or the agreement of settle- 
ment, as the case may be. Objection may well be taken to two 
bills being prepared, however, since the whole of the costs 
relate to one action, and the effect of drawing two separate 
bills is to increase the costs of drawing and copying, and also 
the costs of attending the taxation. 


In the ‘“‘claim”’ portion of the bill the first item will be 
‘“‘ Instructions for Claim,’’ and the usual allowance is 13s. 4d., 
which may be increased in appropriate cases, although it is 
more usual to allow the item at 13s. 4d. and take any additional 
work into account when dealing with the item “ Instructions 
for Brief on Reference.’’ For drawing the claim the solicitor 
will be allowed 1s. per folio of seventy-two words. Since the 
original vouchers and survey reports will be filed in the 
registry, the solicitor will be allowed to make a copy for his 
own use and also a copy for the adverse solicitor, both at 
fourpence per folio, if they are ‘“‘ top ’’ copies, and twopence 
per folio if they are carbon copies. R.S.C., Ord. 56, r. 2, 
provides a time limit of twenty-one days after the date of the 
order for reference, or the filing of an agreement for reference, 
within which the claim and supporting documents must be 
filed, and if the time limit has run out, then a fee of 6s. 8d. 
will be allowed for attending on the adverse solicitor and 
obtaining his consent to the claim being filed. <A fee of 
6s. 8d., which will not be found in App. N to the Rules of the 
Supreme Court, is allowed for attending on the adverse 
solicitor to deliver a copy of the claim and supporting 
documents. A similar fee will also be allowed for attending 
in the registry and filing the claim, vouchers and survey 
reports. 

Following the filing of the claim and supporting documents, 
and after a suitable lapse of time, the solicitor for the party 
whose claim is being assessed will write to the opposite 
party's solicitor to inquire what, if any, items of the claim 
are admitted. This is a course adopted in order to minimise 
the time taken up on the reference, and a proper allowance 
will be made for all reasonable letters and attendances 
necessary to agree the various items of the claim. Letters 
will be allowed at 3s. Ood., and attendances at 6s. 8d., unless 


they are of exceptional length. 
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It may be that, during the proceedings to agree various 
items of the claim, there will be applications to the opposite 
party's solicitor to produce documents for inspection and 
for attending to inspect the documents. Application is 
made by notice for which an allowance of 4s. is made, whilst 
the fee for attending to inspect the documents is 6s. 8d. per 
hour. Where copies of the documents are required, it will 
be remembered that in Admiralty matters 6s. 8d. is allowed 
for attending and bespeaking the documents. This, of 
course, differs from King’s Bench and Chancery practice. 

lurther, it may be necessary to take out a summons for the 
production of specific documents, and in this case the fees 
allowed are 3s. for the summons, 2s. for a copy for the court, and 
3s. 6d. for a copy of the summons to serve and service thereof, 
whilst 6s. 8d. will be allowed for attending the summons. 


Having disposed of the items of the claim upon which 
agreement can be reached, it is then necessary to prepare for 
the reference. It may be deemed necessary to call witnesses 
at the reference, but a fee to counsel to advise on evidence is 
not usually allowed. This, however, is within the discretion 
of the registrar and, if the circumstances are exceptional, 
then such a fee might be allowed. Nor, for that matter, is it 
always necessary or, indeed, reasonable, to brief counsel to 
attend the reference, and where counsel is briefed it does not 
necessarily follow that his fees will be allowed as a matter of 
course. The matter is entirely within the discretion of the 
registrar on taxation (see R.S.C., Ord. 56, r. 7). 

Where the vessel is totally lost as a result of the casualty 
which is the subject-matter of the action, then an affidavit 
may be filed by the owner of the vessel as to the value, and 
the usual fees will be allowed to the solicitor for instructions, 
drawing, engrossing, obtaining completion of and filing the 
affidavit, but where evidence is called on the reference as to 
the value of the vessel, then no allowance will be made in a 
party-and-party taxation for an affidavit as to value. A fee 
of 6s. 8d., or fourpence per folio, whichever is the greater, will 
be allowed for perusing any affidavit filed in opposition. 

Apart from affidavit evidence, evidence may be given viva 
voce at the reference, and in this case the same principles 
will apply to the costs of procuring the attendance of the 
witnesses as apply in the case of Admiralty actions, with which 
we have already dealt. 

When the solicitor for the claimant is ready to proceed 
with his claim, he will apply to the opposite side to consent 
to a date being fixed for the reference. <A fee of 3s. 6d. is 
allowed for writing to the adverse solicitor inquifing if he 
will consent, and a further fee of 6s. 8d. is also allowed for 
attending on him and obtaining his consent. <A fee of 6s. 8d. 
is also allowed for attending to file the consent in the registry, 
whilst a further fee of similar amount is allowed for attending 
in the registry and setting the reference down. 

If it is intended to attend the reference by counsel, notice 
of the fact should be given to the opposite party’s solicitor, 
and a fee of 4s. is allowed for the notice. It then becomes 
necessary to prepare the brief to counsel, and what has been 
said about this when we were dealing with the costs of an 
Admiralty action will apply here. 

On the other hand, the solicitor for the claimant may 
attend and support the claim on reference himself, without 
the assistance of counsel, and in this case a fee, normally 
described as ‘‘ Instructions to Attend Reference without 
Counsel,”’ will be allowed. The amount of such fee will vary 
with the length of the documents to be perused, the intricacy 
of the facts, the complexity of the case, and the amount 
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involved, and what we have already said about the item 
“Instructions for Brief ’’ will apply here. The normal fee for 
attending the reference with counsel is three guineas a day, 
but a somewhat larger fee may be allowed where the solicitor 
attends to support the claim himself, where the circumstances 
so warrant. 

After the reference, in due time comes notice that the 
registrar's report is ready, and a fee of 6s. 8d. is allowed for 
attending to take up and file the report, whilst a further fee 
of 6s. 8d. is allowed for attending to bespeak an office copy. 
The like fee may also be charged for perusing the report, 
unless it happens to exceed twenty folios, in which case a 
fee of fourpence per folio is charged and allowed in a party- 
and-party taxation. The claimant’s solicitor is allowed to 
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charge for a copy of the report for his client, and a fee of 
6s. 8d. for attending on the client and obtaining his 
instructions whether to accept the report or object thereto. 

In the event of the report being accepted the next step is 
to take out a summons to confirm the registrar’s report, and 
the final item in the claimant’s solicitor’s bill of costs, apart 
from the charges for drawing and taxing the bill, will be 
the necessary attendances to obtain a consent to receive the 
original vouchers and other documents off the fyle and to 
obtain the documents. 

That concludes our brief survey of the more important 
features of Admiralty costs, but we may have occasion to 
refer to certain phases thereof in a later article. 


J.L.R.R. 


CHARITABLE BODIES AND TAXATION: 


ALTERATIONS TO CONSTITUTIONS 


Tue Oxford Group case (1949), 93 Sov. J. 525, showed once 
more how difficult it is to draw a memorandum of association 
or other document so as to establish a body of persons “ for 
charitable purposes only ’’-—the necessary condition for 
exemption from income tax and from the doubled rate of 
stamp duty on conveyances or transfers imposed by s. 52 of 
the Finance Act, 1947. The income tax authorities have been 
acting on the Oxford Group decision, and withdrawing, or 
threatening to withdraw, exemption from various bodies and 
trusts which have hitherto been regarded as charities. As a 
result, practitioners have been consulted regarding alterations 
to the constitutions of such bodies, so as to bring them back 
into the fold. In some cases it is, of course, impossible to 
make the necessary alterations, because the consequence 
might be to alter the fundamental objects for which the 
organisations were established or to conflict with their actual 
activities. A body whose purposes are not in fact charitable 
cannot be made so by a stroke of the pen. But in the cases 
of those organisations which do in fact carry on charitable 
activities only, and which were not intended to do otherwise, 
the difficulties arising out of the strict interpretation which 
the courts have placed on charitable objects can usually be 
overcome. 

Among the clauses in the memorandum of the Oxford 
Group which were obstacles to its recognition as a charity 
were the following: (i) “ to establish and support or aid in 
the establishment and support of any charitable or benevolent 
associations or institutions,” (ii) “‘ to subscribe or guarantee 
money for charitable or benevolent purposes in any way 
connected with the purposes of the association or calculated 
to further its objects,’”’ and (iii) “ to do all such other things 
as are incidental, or the association may think conducive, to 
the attainment of the above objects or any of them.” 
(i) and (ii) fell outside the scope of charitable purposes because 
of that notorious flaw “charitable or benevolent,” which 
allowed the support of benevolent institutions which were not 
charitable. Furthermore, the words “ connected with” 
raised doubts, for, as Cohen, L.J., pointed out, “ an institution 
could be connected with the advancement of religion without 
being itself an institution for the advancement of religion.” 
Clause (iii) enabled the association to do, not merely things 
which were incidental or conducive to the attainment of the 


main objects, but also such other things as the association 
might think conducive thereto. Since the question of what 
was conducive to the attainment of the association’s objects 
was left to the decision of the association itself, it entitled it 
to do things which were not charitable in the legal sense of 
the word although the association might be of the opinion 
that the things done were conducive to the attainment of its 
objects. The words “ incidental’’ and “ conducive” in 
themselves, even if it were not left to the opinion of the 
association, raised doubts, for it might be said that things 
incidental and conducive to charitable objects would not 
necessarily be charitable. Some of the difficulty occasioned 
by those words would be removed by giving the body a main 
object which was charitable only and expressing all other 
objects as being subsidiary. But if there were any doubt as 
to whether the main object was to be interpreted as charitable, 
the presence of subsidiary objects which, if standing alone, 
would be non-charitable might swing the balance against 
interpreting the main object as charitable. Accordingly, any 
such general clause is best left out of the memorandum 
altogether. Since a clause of the above nature has become 
common form in memoranda of association, the cases in 
which alteration is necessary are very many. 

Alteration of a memorandum of association or other 
document forming the constitution of a body of persons will 
be effective to secure relief from tax as from the time of the 
change, but it will not have retrospective effect, except in so 
far as statute otherwise provides. The Finance Act, 1950, 
has taken account of the fact that many alterations are 
necessitated by the Oxford Group case, and gives retrospective 
effect to alterations if made in accordance with the terms of 
s. 37 of that Act. The section applies only to alterations of 
clauses following the wording of the three quoted above, or 
other provisions which, in the opinion of the Commissioners 
considering the matter, so closely approximate thereto that 
they ought to be treated as equivalent thereto. The alteration 
must be effected either before 6th April, 1950 (a date now 
past), or “such later date as the Commissioners of Inland 
Revenue may on application allow.”” If made in time, the 
alteration will enable the charity to recover income tax for 
past periods on income taxed at source, and to recover any 
stamp duty overpaid on conveyances or transfers. 


C.N. B. 





Lorp Simonps has been appointed Treasurer of Lincoln’s Inn 
for the year beginning on 11th January. 


Mr. W. G. RorertsHaw, of Brighouse, has been elected 
President of the Halifax Law Society. 
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DEGREES OF CHARITABILITY ? 


By far the most interesting decision on charities in the past 
year has been Re Bland-Sutton’s Will Trusts |1950) 2 All E.R. 
460 ; 94 SoL. J.475. The testatrix, the widow of the famous 
surgeon Sir John Bland-Sutton, gave her residuary estate upon 
the usual trusts for conversion and directed that the endowment 
fund so formed should be held upon trust to pay an annual 
sum to the Royal College of Surgeons for the purpose of 
maintaining a certain scholarship, and to pay the residue 
of the income of the fund in each year to the Middlesex 
Hospital for the maintenance and benefit of the Bland- 
Sutton Institute of Pathology carried on in connection with 
that hospital. The testatrix then provided that in a number 
of events, one of which was the event of the Middlesex 
Hospital becoming nationalised or by any means passing 


into public ownership, the endowment fund (both capital and . 


income) was to be transferred to the Royal College of Surgeons 
absolutely for the general purposes of the College. 

The testatrix died in 1943. In 1913 her husband had 
founded the institute of pathology named after him as a 
department of the medical school of Middlesex Hospital, 
which some years before then had become a school of the 
University of London, although carried on at the hospital. 
Under the National Health Service Act, 1946, the Middlesex 
Hospital was designated as a teaching hospital, but the 
medical school became a separate legal entity, with a governing 
body of its own and the status of a body corporate, under 
s. 15 of the Act. 

Several interesting questions arose in the course of the 
argument in this case, but the main questions were two, 
and they were raised in this way: it was claimed on behalf 
of the Royal College of Surgeons that the result of the coming 
into effect of the National Health Service Act, 1946, had been 
to bring about one or other of the several events upon the 
happening of which the proviso to the gift to the hospital 
was expressed to operate, and that the gift over in favour 
of the college had therefore become effective; this was 
denied on behalf of the governing body of the Middlesex 
Hospital Medical School, who also contended that the Royal 
College of Surgeons was not a charity and that the gift over 
to the college was therefore invalid. This last contention 
was based on the rule against perpetuities, whereby, although 
a gift over from one charity to another is never void for 
infringement of the rule whenever the gift over may take 
effect (Christ’s Hospital v. Grainger (i849), 1 Mac. & G. 460), 
a gift over from a charitable to a non-charitable object 
fails unless it is so limited that it must vest (if it vests at all) 
within the period permitted by the rule (Re Bowen [1893] 
2 Ch. 491). The two principal questions in the case can, 
therefore, be summarised as follows: was the Royal College 
of Surgeons a charity? and had the Middlesex Hospital 
become nationalised or passed into public ownership ? 

Danckwerts, J., answered the first by holding that the 
Royal College of Surgeons was a charity, and the second 
by holding that the Middlesex Hospital had not become 
nationalised or passed into public ownership, with the result 
that although the gift over was not invalid, the event upon 
which it was expressed to operate had not yet occurred. 
The income of the testatrix’s endowment fund was, therefore, 
payable for the maintenance of the Bland-Sutton Institute of 
Pathology. 

Both parts of this decision are interesting, but the first is 
the more arresting, because on first impression it would 
appear that the question whether or not the Royal College of 


Surgeons is a charity has already been settled. In Re Royal 
College of Surgeons of England {1899} 1 Q.B. 871, the Court 
of Appeal dismissed an appeal by the college from a decision 
that the college was not entitled to exemption from the 
corporation tax imposed by s. 11 of the Customs and Inland 
Revenue Act, 1885, which contained an exemption in the 
case (inter alia) of property which, or the income or profits 
whereof, should be “ legally appropriated and applied for any 
purpose connected with any religious persuasion, or for any 
for the promotion of education, 
The judgment in that 


charitable purpose, or 
literature, science or the fine arts.” 
case contains an exhaustive review of the history of the 
college, particularly as it appears from its charters, and the 
court placed considerable emphasis on the fact, which emerged 
from this review, that the college had been established not 
merely for the promotion of the science of surgery (which 
would have come within the relevant exemption), but also 
for the encouragement and promotion of the practice of 
surgery. On this view the college, in the judgment of the 
court, had two main objects, each of great importance and 
neither subsidiary to the other—the promotion of the science 
of surgery and the promotion of its practice, and the latter 
included the promotion of the interests of those practising, 
or about to practise surgery as a profession. The property 
of the college could therefore be legally appropriated and 
applied for the second object, which was not an object which 
came within the exemption. 

Danckwerts, J., distinguished that decision on two grounds, 
which may be stated as follows: Firstly, between 1899 and 
the present day there have been decisions the effect of which 
is that if an institution has one main object only, and that 
object is a charitable object, the fact that incidentally 
membership of the institution may confer practical advantages 
does not affect the character of the institution as a charitable 
institution. This view (which is perhaps implicit in /nland 
Revenue Commissioners v. Forrest (1890), 15 App. Cas. 334) 
is clearly brought out in Institution of Civil Engineers v. 
Inland Revenue Commissioners {1932} 1 K.B. 149. In the case 
of the Royal College of Surgeons the real object was the 
promotion of the science of surgery and not the interests of 
surgical practitioners. The learned judge was helped, in 
distinguishing the earlier decision, by the fact that that 
decision was one on a particular statute, whereas the question 
before him was the broad question, untrammelled by the 
wording of any particular statute, whether the college was 
or was not a charity. Moreover, a great body of evidence 
had been adduced the effect of which was to show that a 
great many of the activities of the college were purely 
charitable in the ordinary legal sense of that term. 

Before considering the other ground upon which the 
earlier decision was distinguished, it is interesting to pause 
here and note that in the earlier decision some of the activities 
of the college (e.g., those in connection with the maintenance 
of the famous Hunter Museum) had been allowed as falling 
within the exemption there in question. Taken by itself, 
therefore, the further and fuller evidence which was available 
in the present case, over and above the history of the college 
as revealed by its charters, would not appear fer se to justify 
a conclusion different from that reached in the earlier case. 

If that is so, the second ground for distinguishing the earlier 
case must be the more important. It is, however, certainly 
also the more elusive. 
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In one part of his judgment (at p. 470) Danckwerts, J., 
observed, after referring to the provisions of s. 11 of the Act 
of 1885, upon which the earlier decision turned, that the words 
‘any charitable purpose ”’ there had, it seemed, a narrower 
meaning than “charitable purpose ’’ in the ordinary legal 
sense. In a later passage, however, there appears something 
like a disclaimer—‘‘ I am far from suggesting that there is 
any difference in the legal meaning of ‘charity,’ whether 
the question is on a will or for revenue purposes = 
(p.471). This is then followed by the general statement that 
‘in considering whether a particular society is a charity for 
the purposes of a gift in a will, at least, it would appear 
that the test is whether the objects of the society are really 
charitable, notwithstanding that the carrying out of the 
objects of the society may incidentally produce benefits to 
the members of the society ”’ (pp. 471-2). 

Now these three passages are somewhat confusing at first 
sight, and further examination does not wholly remove the 
impression that there is some inconsistency between them. 
Their general trend would seem to point to the following 
propositions. In considering whether an object is a charitable 
object or not there is only one standard to be applied, whether 
the question arises in connection with the validity of a 
charitable trust or in connection with a claim for exemption 
from taxation: only those objects are charitable which are 
enumerated in the statute 43 Eliz. c. 4, or which by analogy 
are deemed within its spirit and intendment (Morice v. Bishop 
of Durham (1804), 9 Ves. 405). But whereas for taxation 
purposes a claim to exemption is vitiated if it cannot be 
shown that the property in respect of which exemption is 
claimed is applicable to charitable purposes only (see now 
Income Tax Act, 1918, s. 37 (1) (4), and cf. s. 11 of the Act 
of 1885 referred to above), in considering the charitableness 
of an object for the purpose of determining the validity of a 
trust or a testamentary gift, a less strict standard can be 
adopted, not in relation to the charitableness of the principal 
object of the trust or gift, but in relation to the possibility 
that in the hands of its recipient it may become 
applicable, in part, for an object which, regarded by itself, 1 
non-charitable. 
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Stated thus, the ratio decidendi of this part of this present 
case May appear somewhat surprising, when the insistence 
of the law on what may be called the “ absolutecharitableness ” 
of a gift or trust which is to come within the special indulgence 
accorded to charitable gifts is recalled—see, for example, 
the Diplock case at one of its stages (Chichester Diocesan 
Fund and Board of Finance v. Simpson [1944] A.C. 341). 
But perhaps the clue to this part of the case may be found 
in the part of the judgment of Danckwerts, J., where (at 
p. 472) he says: “‘ It has been argued by counsel for the college, 
supported by the expert evidence fof a former president of 
the college] that the art and science of surgery is essentially 
a practical art,and that thisart and sciencecannot be promoted 
without actual practice and experience, which can only be 
carried out by means of a competent body of practitioners, 
whose labours are intrinsically directed towards the cure or 
alleviation of the ills of mankind. This argument seems 
to me to have very great force...” And the learned judge 
went on to consider (inter alia) Inland Revenue Commissioners 
v. Forrest, supra, and Institution of Civil Engineers v. Inland 
Revenue Commissioners, supra, which in his view supported 
this line of argument. 

3ut this clue, on further examination, appears to be 
fallacious, because although there is a great deal to be said 
(if one may say so with respect) for the broad-minded view 
that for general (i.e., non-taxation) purposes the charitableness 
of an institution is not affected by incidental non-charitable 
advantages flowing from some of its activities, while for 
taxation purposes, because of the mandatory character of 
the language used in the relevant statutes, it is, if there is 
such a distinction, the proposition stated above cannot, 
with respect, be supported by a taxation case; and both 
Forrest's case and the Institution of Civil Engineers’ case 
were taxation cases. 

The difficulty implicit in the present decision, if I am right 
in thinking that there is such a difficulty, is not likely to be 
resolved by an appeal, since it is to nobody’s interest to appeal. 
That is a pity, for it would be interesting to see what the 
Court of Appeal, in view of its past decisions, would have 
made of the present case. “ABC” 


OPTION TO DETERMINE IF REQUIRED FOR PURPOSE 


THE judgment delivered by Somervell, L.J., in Parkinson v. 
Barclays Bank, Ltd. {1950) 2 All E.R. 936; 94 SoL. J. 724 
(C.A.), suggests that a good many authorities may have been 
cited in argument which the learned lord justice did not 
think it necessary to refer to by name and expressly distin- 
guish. The facts were that the appellant, a dental surgeon, 
took, in 1934, a twenty-one year lease from 25th March of 
that year of an upper floor of a building belonging to the 
respondent bank, they using the lower part for their business. 
A lengthy proviso first gave the lessee a right to break the lease 
at the end of fourteen years, without qualification, and then gave 
the lessors such a right except that they should “ only be at 
liberty to determine the said term . . . at the expiration of the 
first fourteen years thereof if they should require the premises 

. for the purpose of the business carried on by them.” 

In about May of 1947, the respondents’ position was that, 
though they would in all probability not have any 
use for the upper part (except perhaps one room) for two or 
three years after 25th March, 1948, the uncertainty being largely 
due to the fact that they intended to mechanise their operations 
but could not do so till machines were imported from America, 


they were satisfied that they would have to go in at some 
time during the last seven years of the currency of the lease. 
So they gave notice according to the terms of the option, at 
the same time offering a new lease determinable by six months’ 
notice. The appellant moved out, but brought an action for 
damages for alleged wrongful exercise of the option, the cause 
of action being presumably that upheld in (if not established by) 
Gray v. Owen (1910) 1 K.B. 622 (tenant’s option to break if 
ordered overseas). Sellers, J., found that the respondents 
did intend to use the premises within a reasonable time, and 
dismissed the claim. 

One argument put forward for the appellant was that the 
proviso was not to be used unless the respondents wanted the 
premises for their business when the notice expired, i.e., on 
Lady Day, 1948. Somervell, L.J., said that the context 
pointed to a different conclusion : what was being construed 


was a qualification of a right to determine at the end of fourteen 
years, and the natural meaning of the words was that the 
landlords might resume possession if they required the premises 
during the last seven years, the period dealt with by the 
qualification. 


It was not like a case in which a landlord had 
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a right to determine a lease at any time provided he needed 
the premises for some specified purpose. The position which 
the learned lord justice had in mind is one illustrated mostly 
by cases in which a right to resume possession for building 
purposes has been under examination; e.g., Gough v. 
Worcester & Birmingham Canal Co, (1801), 6 Ves. 354 (bona fide 
intention sufficient, though frustrated) and Russell v. Coggins 
(1802), 8 Ves. 34 (negotiations with builders which had not 
fructified not sufficient). 


Another argument was based on the fact that it was not 
suggested that the bank wanted the whole of the upper part, 
it being contended that the option did not apply unless this 
was the case. Rejecting this, Somervell, L.J., said that the 
point was a very short one and did not admit of much 
elaboration, but he agreed with Sellers, J.’s view: ‘If the 
bank genuinely and bona fide require part of the premises, 
that is quite sufficient to fulfil the requirements of this clause, 
because they could not, of course, use any part of the premises 
unless a notice was given.” With respect, the reasoning seems 
open to some criticism ; it might be submitted that a landlord 
who has, say, reserved fruit is not entitled when the time comes 
to uproot the trees with a bulldozer because he has omitted 
to provide himself with a ladder. However, the analogy 
breaks down, perhaps, if one applies to this point the rule of 
construction which Cohen, L.J., applied to the other, namely, 
that a construction which gives business efficacy to a document 
is to be preferred to one which leads to an improbable con- 
clusion. It was no doubt contemplated, though it might 
have been more fully expressed, that if the business of the 
bank was such that they were likely to need more space than 
that afforded by the lower portion of the premises they were 
to be entitled to determine the lease. It is on these lines that 
provisos which entitle a landlord to resume possession of 
any part have been held to entitle him to resume possession 
of the whole, e.g., in Doe d. Gardner v. Kennard (1848), 
12 Q.B. 244. 


The proviso in the last-mentioned case said: ‘In case 
‘the lessor] shall at any time be desirous of having any part of 
the said piece of land delivered up to him. . . [the lessee} 
doth hereby covenant peaceably to surrender up . . . such 
part or parts of the said lands as shall be mentioned in such 
notice”’; it went on to provide for (a) compensation for 
improvements made by the lessee and (5) a reduction in the 
rent of what was left. One would have thought that the 
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court might at least have been impressed by an argument that 
this instrument did not contemplate resumption of the whole 
of the demised premises, especially when, as was the case, 
a single notice had required such. However, Denman, C.J., 
considered the point ‘too clear for argument. The right 
to every part results from the reservation of the right to 
any part. The question must turn upon the sense of the whole 
stipulation.”” It is true that counsel for the lessee had had to 
admit that prima facie the lessor could have achieved his 
object by requiring possession of all but half an inch of the 
demised land ; but, having raised this giant, he slew him by 
invoking equity, which, he contended, would restrain such a 
proceeding. It seems, though, that (while Lord Denman’s 
concluding observation appears to be somewhat unintelligible) 
equity had to bow before Euclid in this case. Perhaps if the 
“ business efficacy ” rule had been evolved by then the lessee 
might have fared better. 


Such problems have not, indeed, always been solved by 
reference to Euclidean axioms; it is well established that a 
restriction on subletting demised premises which does not 
include the words “ or any part thereof” or their equivalent 
does not make it illegal for the tenant to sublet part, provided, 
at all events, that he has not already sublet the rest (see Terrell 
v. Chatterton [1922] 2 Ch. 647). That rule was, however, 
established by courts which took a poor view of landlords who, 
like some testators who seek to control even the emotions of 
their descendants, imposed restrictions on the enjoyment 
of what has been considered to be subject of a sale pro tanto ; 
“ these covenants have always been construed with the utmost 
jealousy to prevent the restraint from going beyond the 
express stipulation ’’, said Lord Eldon, C., in Church v. Brown 
(1808), 15 Ves. 258; and the jealousy seems to have been 
intensified when the earlier Conveyancing Acts left unrelievable 
breaches of covenants against assigning, underletting, parting 
with the possession, or disposing of the land leased ; in Russell v. 
Beecham [1924] 1 K.B. 525 (C.A.), for instance, the subletting 
of part of the demised premises was held not to be a parting 
with the premises or any part thereof, there being no parting 
with the whole interest in part of the premises. Shortly 
afterwards, the Law of Property Act, 1925, made relief 
possible ; but, in view of the history of the construction of 
such provisions just summarised, it cannot be said that the 
authorities would be a useful guide in cases in which an 
option to determine is in issue. 


1946—NOTICE TO QUIT © 


“TAKING EFFECT” 


AN ALLEGED DIFFICULTY AND ITS CURIOUS ORIGIN 


ONE might reasonably have thought that, whatever other 
difficulties have arisen under the Rent Control Act, 1946, 
dealing with contracts of tenancy of furnished and/or serviced 
residential premises, none whatever could possibly have arisen 
or arise in respect of its s. 5, which is a model of clarity and 
of simplicity alike. 

By that section, if either the tenant or the local authority 
refer any such contract to the appropriate tribunal and 
thereafter a notice to quit be served on the tenant, either 
“at any time before the decision of the tribunal is given 
or within three months thereafter,’ such notice to quit 
“shall not take effect before the expiration of the said three 
months.” 

It may be observed, in passing, that it is not the tribunal 
—as one might well imagine from countless Press reports 
of cases under this Act—but the section itself which accords 


the tenant that right. All that the tribunal is empowered by 
the section to do is to cut down such three months’ period, 
if they think fit, to a shorter period (proviso (a)). 


Whether the tribunal adopt the period accorded by the 
section or in their discretion cut it down to a shorter period, 
the notice to quit will take effect at the expiration of the 
period so fixed, or, in the case of a longer notice, so soon 
thereafter as the latter shall itself expire. Can anything be 
clearer ? 

And yet the very able clerk of one of the leading provincial 
tribunals has for long remained in doubt, with the result that 
he wrote asking two questions: “ (a) Can a notice to quit, 
given after a reference has been made by a tenant, commence 
its currency during, and end on the last day of, a protective 
period ?’’ or ‘‘ (6) Is it the intention that the notice to quit 
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cannot start its currency earlier than the first day after the 
termination of the protective period ? ” 

The reply sent to him was as follows: ‘‘ There can be 
no doubt as to the answer. The notice to quit can, of course, 
be given at any time and it will ‘ take effect ’ as soon as the 
period of security fixed comes to an end. This is obvious 
on the very face of s. 5. Of course, supposing a yearly 
tenancy terminable only on giving a six months’ notice to 
quit, no period of security would really be needed, because 
in such case the notice to quit would not expire until the end 
of such six months.” 

Still unconvinced, he wrote again: “It is the very words 
‘take effect’ which require clearing up. The question is 
whether these words apply to the beginning of the currency 
of a notice to quit or the end. A notice to quit has been looked 
on in the following way: (a) the dead period before the 
notice begins to run; (6) the beginning day of the notice ; 
and (c) the ending day.” 

“It is argued,”’ he wrote, “ that the expression ‘ take effect ’ 
is applicable when the notice to quit springs to life—i.e., (bd), 
above—and could not be earlier than the first day after the 
protective period has expired. On the other hand, it is said 
that ‘ take effect ’ applies to the last day of a notice to quit, 
i.e., (c), above—so that its currency would run parallel with 
the last week or month of a protective period according to 
whether the notice to quit was weekly or monthly in effect, 
the tenant in this case having to quit immediately on the 
expiry of the protective period.” 

The reply sent to him was as follows: “It still remains 
hard to see your difficulty. No notice to quit ‘ takes effect ’ 
until the day of its expiry. On that day it ‘takes effect,’ 
unless some statute says to the contrary. Section 5 holds up 
the ‘ taking effect ’ during whatever the period of security, 
not exceeding three months, fixed by the tribunal under s. 5. 
The moment that such period of security comes to an end, 
the landlord’s common-law rights cease to be in any way 
fettered and at once become operative and can be put in force 
at once if by that time the notice to quit has expired, or so 
soon thereafter as it does expire. Otherwise, th. period of 
security fixed under s. 5 would be exceeded, and that would be 
to fly in the very face of s. 5. The matter is not open to 
argument and it is to be hoped that you must and will now 
arrive at the same conclusion.”’ 

Convinced at last, he replied with thanks for the 
‘amplification and clearing up”’ of his query. But he took 
up the writer on his remark that “the matter is not open 
to <rgument.’”’ For there followed this interesting and 
surprising account of the originating cause of his long-continue d 
doubt and difficulty. 
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“You,” he wrote, “ have been a life-time immersed in the 
law, and this is how it appears to you. The layman has not 
got the precedents and experience of the past to help him 
to interpret these problems with ease and facility. On the 
contrary, ex-servicemen like myself find it doubly difficult 
with this expression—i.e., the expression ‘takes effect ’- 
which, in the services, is used to denote the beginning of a 
period, such as leave, training, detention, imprisonment, etc., 
and their natural instinct is to take its meaning as such.” 

He did not chance to state whether his tribunal shared 
his doubts ; but, if they did, it is to be hoped that they will 
find them hereby resolved for the future. 

Since the above recorded correspondence as to s. 5 of the 
Act of 1946, the Landlord and Tenant (Rent Control) Act, 
1949, has been passed and a reference to its s. 11 should here 
be made. 

3y that section and which by its subs. (5) “shall be 
construed as one with the Act of 1946” tribunals are 
empowered to go beyond s. 5 of the latter Act: for they are 
enabled, of themselves, to grant further protection than that 
already normally accorded to tenants by s. 5 itself. 

Section 11 of the new Act provides that, where a reference 
has already been made to a tribunal under the Act of 1946 
and the tribunal did not cut down the three months’ period 
of protection normally accorded to the tenant by its s. 5 
‘“‘as the period before the end of which a notice to quit shall 
not have effect’’ (the phraseology of the proviso to s. 11 (1) 
in relation to s. 5)—with the result that the tenant is in posses- 
sion under such already accorded protection—the tribunal, 
upon application by him, are empowered to grant him 
successive extensions of protection for not more than three 
months at a time. 

Such application, however, can only be made if (a) a notice 
to quit has in fact been served, and (4) the application is made 
before the expiration of “ the period at the end of which the 
notice,” in the notice to quit, “ takes effect ’’—the phraseology 
of s. 11 (1)—whether such taking effect be by virtue of the 
contract of tenancy itself or by virtue of the Act of 1946 or 
by virtue of this s. 11 of the Act of 1949, 

Upon any such application being thus validly made, the 
date before which “ the notice to quit ... shall not... have 
effect’ will be found very carefully provided for by s. 11 (2). 

It is, of course, obvious that there is no distinction between 
“ have effect ’’ and “‘ take effect ’’; and, had s. 5 itself of the 
Act of 1946 used the former instead of the latter expression, 
the “ Alleged Difficulty and its Curious Origin,” whereof I 
have above written, would probably never have arisen. 


L. G. H. H.-S. 


OVERCROWDING AND THE RENT ACTS 


It is surprising that, in the present housing shortage, the 
provisions of the Housing Act, 1936, which exclude from 
the protection of the Rent Restrictions Acts any premises 
which are so occupied as to be ‘‘ overcrowded” under the 
former Act, are not more frequently invoked by landlords 
seeking possession, for there must be innumerable statutory 
tenants who are forced by circumstances into overcrowding. 
Indeed, in many of the “ hardship” cases with which the 
courts are continually occupied, the very evidence by which 
the tenant seeks to establish his right to remain in occupation 
might afford the landlord a ground for disputing the 
application of the Acts. 

Two questions, not formerly decided, on the application 
of these provisions, arose in Whitehead v. Farndon, decided 
in the Chesterfield County Court by His Honour Judge 
Rk. A. Willes on the 22nd February, 1950. 

The first of the relevant provisions is s. 65 (1) of the Housing 
Act, 1936 :— 


“ Where a dwelling-house is overcrowded in such circum- 
stances as to render the occupier thereof guilty of an 
offence, nothing in the Kent and Mortgage Interest 
Restrictions Acts, 1920 to 1933, shall prevent the landlord 
from obtaining possession of the house.” 

The second is the definition in s. 68 :- 

‘“* Dwelling-house’ means any premises used as a 

separate dwelling .... 

The plaintiff was landlord of a house wherein a bedroom, 
living room and kitchen were let to the defendant together 
with the right to use the lavatory and bathroom. From 
October, 1948, to a date in February, 1950, before the hearing, 
the premises comprised within the letting to the defendant 
were in fact so occupied that, if they were to be regarded as a 
‘ dwelling-house’”’ within the Housing Act definition, an 
offence under s. 59 of that Act was committed. On the 
other hand, the remainder of the house being occupied by 
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“Lewin has been for many years the most comprehensive work on the law of trusts. 
Since it first appeared other very useful and well written statements of the law have been 
published, and they have made and retained a place for themselves. But they have not 
displaced Lewin as the great storehouse of this branch of the law.’’—-Law Journal. 
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Russell on Crime is the classic exposition of the criminal law and in this new edition will be found 
to have regained its force and clarity. 
The many cases which are cited have been subjected to a critical examination to determine the 
factors which have contributed to the development of our criminal law. Asa result a great part 
of the work has been rewritten and the true legal principles have been freed from the 
accumulated detail of decided cases which obscured them. 
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the landlord alone, if the whole house were taken as the 
appropriate unit, there was no offence of overcrowding. The 
contractual tenancy was determined by notice to quit in 
December, 1949, and in January, 1950, the landlord 
commenced proceedings for possession. 

It was argued for the tenant that a distinction was to be 
drawn between the different wordings in the relevant 
definitions in the different statutes ; that “ part of a house let 
as a separate dwelling”’, though attracting the protection 
of the Rent Acts, did not necessarily constitute a ‘‘ dwelling- 
house ”’ under the Housing Act; and that, where, as here, 
the sanitary accommodation was shared, only the whole 
house could be regarded as “ premises used as a separate 
dwelling.” But the learned judge held that what was a 
dwelling-house for the one purpose was also a dwelling-house 
for the other. 

Upon this view therefore the application of the Rent Acts 
to the premises in question had been excluded both at the 
expiry of the notice to quit and when the plaint in the action 
was issued, and had continued so until shortly before the 
hearing, when the overcrowding had ceased. 

“The question I have to decide,” said the learned judge, 
“is whether it can be established that the contractual tenant 
of this dwelling-house when that tenancy was determined 
could be or become, as the result of the termination of the 
contractual tenancy, a statutory tenant, although the 
dwelling-house was not a dwelling-house within the meaning 
of the Rent Acts until after the commencement of this action. 
Whether such a person upon ceasing to be a contractual tenant 
of a dwelling-house not within the Rent Acts has any right 
after his tenancv has been determined to claim the protection 
of the Rent Acts. founding such claim upon the contention 
that at a date after his contractual tenancy was terminated 
and while he remained in unlawful occupation of the premises 
as a trespasser the premises themselves returned to control 
under the Rent Acts because they ceased to be unlawfully 
occupied under the Housing Act. Now it has beeii established 
in several reported decisions in the Court of Appeal that a 
dwelling-house within the meaning of the Rent Restriction 
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Acts may have what the Court of Appeal describes as a 
status of its own which will be that of a controlled dwelling- 
house or of a dwelling-house not within the Rent Acts quite 
independently of the nature of the contract under which it was 
originally let to the person by whom it is occupied at any 
particular time, and the authorities of Prout v. Hunter {1924) 
2 KB. 736, and Leslie and Co., Ltd. v. Cumming [1926] 
2 K.B. 417, illustrate cases in which a dwelling-house within 
the meaning of the Rent Restriction Acts lost its status and 
regained its status at different periods as affecting the right 
of the landlord or the tenant claiming to regain or retain 
possession. The importance of those cases is the establish- 
ment of the proposition that a controlled dwelling-house may 
lose and regain its status of control irrespective of the contract 
subsisting between the landlord and tenant of such dwelling- 
house. It is in my judgment the result of these authorities 
that if, when a dwelling-house has lost its status of being a 
dwelling-house within the Rent Acts, the landlord terminates 
the contractual tenancy and commences an action for recovery 
of possession before the dwelling-house regains its status 
as a controlled dwelling-house, and in circumstances which 
prevent the tenant of such dwelling-house which has regained 
its status becoming a statutory tenant, then the ordinary 
law of contract applies and the defendant’s right to retain 
the dwelling-house contractually, no longer his tenanted 
dwelling-house, comes to an end, and that the circumstance 
that the dwelling-house of which he is not the tenant and in 
which he remains as a trespasser regains its status as a 
controlled dwelling-house does not create a statutory tenancy 
in favour of a trespassing occupier of the house. The result 
of that view of the law is that the plaintiff in my judgment 
is plainly entitled to recover possession of this dwelling-house.”’ 

The interest of this case, it may be thought, turns not so 
much upon any legal nicety, but rather upon the attention 
which it calls to the continuance upon the Statute Book of a 
provision more likely, in present-day circumstances, to add 
to the misfortunes of tenants than to achieve its original 
object of promoting their welfare. 

N. C. B. 


HERE AND THERE 


THE DOOMED RECORDERSHIPS 


Tue sword of Damocles has fallen, or rather, one should say, 
the slaughter of the innocents, the massacre of the Recorders, 
has been decreed. The casualties will be terrible, worse than 
decimation, in a proportion of four out of five. Execution 
is stayed, however, for a few months, probably till April, 
and till then they have time to say their prayers, prepare for 
a diminished world to come and meditate on the disposal of 
their robes. After that the appropriate section of the 
Justices of the Peace Act, 1949, will come into force and their 
Recorderships will cease to be. It has been a fairly long 
reprieve, all things considered. When the Act was going 
through Parliament the abolition clause encountered such 
strenuous opposition from ancient boroughs, tenacious of 
their traditions and their dignity, that the objectors were 
allowed a special right of appeal to the Lord Chancellor. 
And it was worth it. The twenty-four condemned can tell 
themselves that they have left no stone unturned, no avenue 
unexplored. Honour is satisfied. The six survivors, of 
course, can kneel down and thank Providence, their patron 
saints, Lord Jowitt and the High Court of Parliament, the 
combined effect of whose operations was to send them a 
good deliverance. They are, in alphabetical order : Andover, 
Banbury, Bury St. Edmunds, Devizes, Lichfield and 
Newbury. All were found to have sufficient criminal business 


to warrant the retention of a court of quarter sessions. 
A strange situation it is when the city fathers of venerable 
townships, whose names sound in history with the peal of 
Cathedral bells and the ring of the spurs of Cavaliers, must 
muster the ragged regiments of their criminal classes, parade 


the blackguards, as an argument to buttress civic pride. Bu} 
true it is that in the case of the twenty-four rejected appeals 
the fatal argument was that their courts had little or nothing 
to do, their Recorders hardly anything to record. They 
were standing monuments of ofium cum dignitate, a combina- 
tion particularly odious to the spirit of the age. South 
Moulton with a population of something over three thousand 
could show no cases at all in the past three years. Bridgnorth 
with quarter sessions going back more than 500 years could 
collect but five cases in six years on a population of 5,500. 
And so on. The case of Abingdon in Berkshire, the thirty- 
first appellant, still rested, when I last heard of it, in the lap 
of the gods. With eighty-five cases in five years it stood 
on the border line. 


WHAT TO THE GOOD ? 

And what solid benefit has this clean sweep done to balance 
the shock to civic susceptibilities ? Well, of course, it looks 
good and sounds well, this sweeping away of anomalies and 
curiosities provided they’re old enough to be harmless. 
(Brand-new anomalies, say under the Town and Country 
Planning Act, are quite another kettle of fish.) There is 
little or no saving of expense, for on salaries ranging from 
£50 to {100 a year, and no travelling expenses allowed by the 
income tax people, the dip out of public funds could not in 
any event be considerable. The total expenditure on the 
abolished twenty-four would not go anywhere near remunerat- 
ing a prominent member of the National Glue Board, but in 
fact even the busier and more highly paid Recorderships are 
generally run at a loss by the holders. In the boroughs they 
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are a matter of civic pride and tradition, local colour, an 
assertion of their individuality. For the Recorders they 
represent a mingling of professional prestige and public duty, 
generally a duty most conscientiously performed by busy 
men with more than enough on their hands in their practices. 
I know of one Midland Circuit Recorder who finds time to 
study regular reports from the probation officers on all the 
cases of binding over in his court, admonishes incipient 
backsliders and sees to it that any who commit a second 
offence elsewhere are brought up to be dealt with by him, 
for he is not one to waste probation on those who won't 
bother to abide by the conditions. The income tax law 
treats the Recorder with a strange lack of indulgence and 
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there is little but wear and tear of gown that he can claim as 
a tax deduction. The only way to make anything like a 
good thing”’ out of the appointment would be to retire 
from the Bar, settle in his particular town and, always 
supposing it had one of the more lavish and _ hospitable 
corporations, make a full-time job of enjoying that hospitality 
on all conceivable occasions. One suggested advantage of 
this tidying up of the quarter sessions is that in larger areas 
the commission of the peace tends to be more effective than 
in small places where there is a danger of something of a 
family party atmosphere, which, as ideas go to-day, is not a 
good thing. 


“é 


RICHARD Ror. 
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The Child and the Magistrate. By Jonn A. F. Watson, 
Chairman of the South-East London Juvenile Court. 1950. 
London: Jonathan Cape, Ltd. 12s. 6d. net. 

This is a revised and largely rewritten edition of a work 
first published in 1942. It is an excellent book. Mr. Watson 
(who is giving the royalties on its sale to the N.S.P.C.C.) has 
been chairman of a London Juvenile Court for fifteen years 
and is an acknowledged authority on juvenile courts and 
delinquency. He discusses many of the actual cases which 
have come before him, the backgrounds of juvenile offenders, 
the conduct of juvenile courts, and the forms of treatment 
and punishment available. The book is written with sympathy 
but without sentimentality and his conclusions seem to be 
based on sound common-sense. The value and the limitations 
of the more modern forms of treatment are fully considered, 
and Mr. Watson makes no attempt to conceal any failures in 
the methods which he prefers. His book should be read by 
all juvenile court magistrates and other persons having 
anything to do in juvenile courts. 

The solicitor whose ways do not take him into such courts 
will find that this book discusses the topical subject of juvenile 
delinquency intelligently and adequately. Mr. Watson is not 
a lawyer, but the many statements of law made in the book 
seem to be correct and up to date, save in one instance. He 
does not apparently appreciate that, once a juvenile court has 
received a report from the Prison Commissioners that a young 
person of sixteen is suitable for Borstal training, such person 
can now be remanded only to prison and not to a remand 
home unless the magistrates decide, after all, that he should 
not be committed to sessions for a sentence of Borstal training. 
We feel sure that Mr. Watson would have commented on this 
had he been aware of it. He criticises the requirement that a 
young person should be told of his right to trial by jury as 
confusing to the offender and, sometimes, to his parents also. 
3ulwark of our constitution as trial by jury may be, the 
number of young persons who elect for it is so very small that 
we may wonder whether it is really necessary to retain the 
right to elect for young persons. It is obvious that the potted 
thesis on his constitutional rights which the clerk must address 
to a young person often serves only to bother and bewilder 
him and it does not seem that any harm has come from 
depriving children under fourteen of such right. 

Mr. Watson quotes several instances of unconscious humour. 
We like especially his story of the mother who, when asked 
by the magistrates what her delinquent son was like at home, 
replied : ‘‘ He’s such a good boy, your worships—bar what 
he does.”’ 


By N. E. Mustoe, 
Second 
The Estates Gazette, Ltd. 


Income Tax on Landed Property. 
M.A., LL.B., of Gray’s Inn, Barrister-at-Law. 
edition. 1950. 
37s. 6d. net. 
Under this slightly revised title there appears a second 

edition of a useful handbook on an important branch of the 

This particular corner of the field of tax 


London : 


law of income tax. 


law is, in fact, more sketchily known than is the broad tract 
of taxation on earnings and dividends. _ By restricting himself 
to the tax under Schedules A and B and to those instances of 
Schedule D liability which concern land and buildings and 
interests in land as business assets, Mr. Mustoe is able to detail 
his material to a most useful degree, quoting generously from 
the statutes and authorities, without making his book too 
bulky. The facts of the principal cases are now set out in a 
differentiated type in the text—a valuable facility—while a 
copious appendix extracts the relevant sections of the Income 
Tax and Finance Acts. The references in the body of the 
text are usually to Tax Cases, but alternative citations are 
included in the table of cases, from the net of which, however, 
a few of the later decisions have effected an inconvenient 
escape, e.g., Johnston v. Consolidated London Properties, 
Lid., referred to at p. 218; C.I.R. v. Williamson, p. 89. 
But let us not concentrate on peccadilloes. The text is 
clear, the arrangement logical and all the modern trimmings 
on the beautiful simplicity of the original pattern of the 
legislation (Excess Rents, Dealings in Land as a Trade, 
Mining and similar “ Concerns,”’ the 1945 Capital Allowances) 
are fully expounded in a way that practitioners cannot but 
find helpful. There are also chapters on the Machinery of 
Assessment, Appeals and Recovery of Tax which are valuable, 
except that the chapter on appeals (in marked contrast to 
the remainder of the book) is too summary to be entirely 
accurate. Several of the provisions there referred to in 
general terms are seen, on reference to the statutes, to be 
restricted to appeals against tax under particular Schedules. 


Underhill’s Law relating to Trusts and Trustees. Tenth 
Edition. By C. MontGomMery Wuirte, K.C., of Lincoln’s 
Inn, Barrister-at-Law, and M. M. WELLs, of Gray’s Inn, 
Barrister-at-Law. 1950. London: Butterworth & Co. 
(Publishers), Ltd. 75s. net. : 


The Law of Trusts. By GreorGe W. KEETON, M.A., LL.D., 
of Gray’s Inn, Barrister-at-Law. Fifth Edition. 1950. 
London: Sir Isaac Pitman & Sons, Ltd. 30s. net. 

The acid test of any new edition of an established text-book 
on the law of trusts for some time to come will be the treatment 
given to Re Diplock [1948] Ch. 465. Both these volumes 
pass this test satisfactorily : in both the second limb of this 
celebrated decision, relating to the right of a beneficiary to 
trace trust property into the hands of an innocent third 
party who has mixed it with his own property, has been 
written in with complete success. This success is the more 
worthy of remark, perhaps, in the case of ‘‘ Underhill,”’ 
since the present editors were strangers to the task of preparing 
a new edition of a work which, up to the last edition, had 
always had the assistance of its author in its revision, than in 
the case of Professor Keeton’s book; but in both the 
distillation of essential principles from the massive bulk of 
the judgments is an impressive display of thoughtful analysis. 

The new edition of ‘‘ Underhill ”’ will be extremely welcome 
among practitioners, many of whom turn to it first of all for 
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a clear expression of the guiding principle required for the 
solution of a problem within its ambit. Apart from the 
Diplock case there have been some important decisions since 
the last edition appeared on such matters as_ protective 
trusts and forfeiture, the investment of trust funds and the 
enforcement of trusts by third parties, and to find these and 
many other matters fully noted in the proper places is a 
great convenience. 

“Underhill” is essentially a practical book, stating what 
its author believed to be the principal rules of this branch 
of the law succinctly in numbered paragraphs and reserving 
discussion and illustration for notes appended thereto. 
Professor Keeton’s book, although there is a suggestion in 
the preface that it is intended for practice as well as for study, 
is a student’s book, and it deserves the popularity which the 
call for five editions in fifteen years shows it has won for itself. 
Professor Keeton also believes in ample illustration to drive 
home his points, but as detail is very properly omitted he is 
able to allow himself a little more elbow room when it comes to 
discussion not only of principles but of their development and 
the reason for their existence. A clear and not unattractive 
style will greatly help the inexperienced reader to get the 
best out of this book. The only complaint to be found is 
the reprint of the Trustee Act, 1925, at the end of the book: 
the text is that of the Act withouc the amendments made 
by the amending measure in 1926, and the notes to the 
sections seem to have been appended rather haphazardly, 
some sections being left completely without notes while the 
notes to others, as it appears, are unnecessarily full for a book 
of this sort. 

30th these volumes, it may be added, are well printed in 
type sufficiently large not to try the eyes, with good margins, 
and are strongly and attractively bound. 


The Principles of Mercantile Law. By J. CHARLESWoRTH, 
LL.D. (Lond.), of Lincoln’s Inn and the North-Eastern 
Circuit, Barrister-at-Law, Recorder of Scarborough, 
Seventh Edition. 1950. London: Stevens & Sons, Ltd. ; 
Sweet & Maxwell, Ltd. 15s. net. 

The seventh edition of this well known and popular textbook 
on mercantile law is carefully revised and brought up to date. 
The author has added a number of decisions reported since the 
publication of the last edition and illustrating the development 
of mercantile law. He observes rightly in his preface that the 
contribution of the Legislature to the subject has been compara- 
tively small. Amongst the new cases treated is Central 
London Property Trust v. High Trees House [1947] K.B. 130, 
the significance of which is rightly acknowledged by the 
author, Reading v. The King [1948] 2 K.B. 268 and Constantine 
v. Imperial London Hotels [1944] 2 All E.R. 171, but evidently 
Bishopsgate Motor Finance Corporation v. The Transport 
Brakes, Ltd. [1949] 1 K.B. 322 was decided too late to be 
taken into consideration. The amount of learning and 
teaching experience that has gone into the preparation of this 
volume is considerable and the book, written in lucid language, 
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illustrated by the leading cases carefully brought up to date, 
presented by the author in a very attractive fashion, will 
undoubtedly continue to be one of the most popular textbooks 
on the subject. 


Compulsory Purchase of Land by Local Authorities. By 
A. J. W. Jerrery, D.P.A., A.C.LS., Clerk of the Wolverton 
U.D.C. 1949. Leigh-on-Sea: The Thames Bank Publishing 
Co., Ltd. 15s. net. 


The author of this work is the clerk of an urban district council 
and the book is obviously the product of practical experience 
in the making of compulsory purchase orders. It will appeal 
primarily to local government officers, but contains informa- 
tion that will interest solicitors acting for landowners affected. 
There are thirty-nine pages of text giving the practical steps 
from the preparation of the order to completion of the 
purchase and, in addition, appendices of forms and precedents 
and of statutory enactments. Unfortunately those forms 
which are taken from the Compulsory Purchase of Land 
Regulations, 1946, and the amending regulations of 1947, 
have now been superseded by those prescribed in the 
regulations of 1949. It is difficult to understand why the 
form of contract for sale and purchase given in the first 
appendix provides that no interest shall be payable to the 
veudor if completion is delayed beyond the time specified. 

The book should be a useful and time-saving help to local 
government officers and it would be difficult for others to 
find elsewhere in such compact and clear form the whole 
procedure from beginning to end. 


The Structure of Local Government in England and 
Wales. By W. Eric Jackson, LL.B., Barrister-at-Law, 
Assistant Clerk of the London County Council. 1949. 
London: Longmans, Green & Co., Ltd. 15s. net. 


This is a new book on local government by an author 
who has had wide experience of the practical working of 
local authorities. This is apparent in the general selection 
of matter, which is good, and particularly in the chapters 
at the end dealing with the respective duties and functions 
of members of local authorities, committees and officers. 

The treatment of the functions of local authorities is 
necessarily brief (something over forty pages) but within 
these self-imposed limits the author has made a very good 
and useful survey of the nature and ambit of local government 
functions. This part of the book does not aim at competing 
with the fuller treatment which can be obtained in such a 
book as Hart’s Introduction. 

One of the best features of the whole work is its readability, 
a rare enough virtue in any sort of text-book. The book 
does not merely retread well-worn paths, but breaks fresh 
ground, and it can be read with profit by anyone who is 
interested in local government. It should prove particularly 
useful to students who propose to make a study of one of the 
larger text-books and also to solicitors who are themselves 
members of local authorities. 


SOCIETIES 


INNER TEMPLE 

The Treasurer (Mr. Paul Sandlands, Ix.C.) and Masters of the 
Bench entertained at dinner the following guests on the Grand 
Day of Michaelmas Term: The Earl of Scarborough, Lord 
Normand, Sir Henry Craik, Sir Findlater Stewart, the Treasurer 
of the Middle Temple (Colonel Sir Henry MacGeagh, K.C.), 
Vice-Admiral Sir Desmond McCarthy, Sir Neville Bland, 
Lieutenant-Colonel Sir Robert Martin, the Treasurer of Gray’s 
Inn (Sir Arthur Comyns Carr, K.C.), Mr. Reginald Davies, 
Lieutenant-Colonel Reginald Morcom, Professor H. A. Hollond, 
Rear-Admiral St. J. A. Micklethwait, the Very Rev. John Lowe, 
Dr. J. R. H. Weaver, Mr. C. V. Davidge, Mr. Baron Rose, 
Dr. J. G. Emanuel, the Rev. the Reader at the Temple Church, 
and the Sub-Treasurer. 


At the annual general meeting of the LEICESTER LAWSOCIETY 
held on Wednesday, 22nd November, 1950, the following officers 
were elected: President, Mr. G. Day Adams; Vice-President, 
Mr. T. E. Toller; Hon. Treasurer, Mr. S. H. Partridge ; Hon. 
Secretary, Mr. B. E. Toland; Hon. Librarian, Mr. R. Herbert. 
The membership of the Society is now 138, ef whom 49 members 
were present. Mr. L. S. Holmes, President of The Law Society, 
Mr. T. G. Lund, Secretary of The Law Society, and Mr. S. E. 
Wilkins, a member of the Council of The Law Society, also 
attended. A presentation was made to Mr. N. Beare, the retiring 
secretary, in recognition of his services for the past 15 years on 
behalf of the Society. Mr. C. F. Bray, the retiring President, 


presented a badge to be worn by future Presidents on official 
occasions and invested the incoming President, Mr. C. Day 
Adams, with the badge. 
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NOTES OF CASES 


COURT OF APPEAL 
BANKRUPTCY: TAXES AS PREFERENTIAL 
DEBTS 
In re Pratt; ex parte Inland Revenue Commissioners 
v. Phillips 
Evershed, M.R., Asquith and Jenkins, L.J J. 
23rd October, 1950 
Appeal from the Divisional Court (Romer and Harman, J J.). 

In a bankruptcy, in which the receiving order was made 
on 23rd April, 1948, the Commissioners claimed preferential 
treatment with respect to sur-tax 1944-45, income tax 
1944-45, and excess profits tax for the ‘* chargeable accounting 
period ”’ ended 31st December, 1944. The trustee objected 
because the excess profits tax claim was not limited to the 
same annual period as the two other tax claims ; the county 
court judge held that the trustee was right, and the Divisional 
Court in Bankruptcy dismissed the appeal from the county 
court. Unlike the cases of income tax and sur-tax, excess 
profits tax is not necessarily computed on the basis of the 
fiscal year beginning 6th April, but upon ‘a chargeable 
accounting period ’’ which is normally a period of twelve 
months and, in the present case, did not coincide with the 
fiscal year. 

EVERSHED, M.R., said that in all other cases of s. 33 of 
the Bankruptcy Act, 1914, in which a priority was conferred 
on a creditor, except in the case of taxes, there were words 
limiting the priority given to sums which had accrued due 
within a limited period immediately preceding the date of the 
receiving order. In the present case, the question depended 
on the construction of s. 33, which gave priority to “ all 
assessed taxes, and tax, property tax or income tax assessed 
on the bankrupt up to the fifth day of April next before the 
date of the receiving order and not exceeding in the whole 
one year’s assessment.’’ The Divisional Court had limited those 
words to taxes assessed in the fiscal year next before the date 
of the receiving order. That way of construing the section 
ignored the significance of the word “‘all.’’ Upon the true 
construction of the section, it had to be held that the section 
gave priority for an unlimited number of years back and 
that that priority was to be limited to one year. Further, the 
application of these provisions to excess profits tax, which 
was not assessed in respect of a period ending on 5th April, 
meant that the words of the section must be read as applying 
in respect of the chargeable accounting period next before the 
receiving order. If that year ended on another date, then 
that other date must be substituted for the 5th April. This 
was the most natural construction and in accordance with the 
early common-law right of the Crown. 

AsQuITH and JENKINS, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Sir Andrew Clark, K.C., and J. H. Stamp 
(Solicitor of Inland Revenue); Salmon, K.C., and Claude 
Duveen (M. A. Jacobs & Sons). 


{Reported by Crrve M. Scumittuorr, Esq., Barrister-at-Law.] 


TRADE UNION: INCREASE OF CONTRIBUTION : 
MAJORITY: RULE IN FOSS V. HARBOTTLE: 
EXCEPTIONS 
Edwards v. Hallowell 
Evershed, M.R., Asquith and Jenkins, L.J J. 
2nd November, 1950 

Appeal from Vaisey, J. 

The two plaintiffs were members of the National Union 
of Vehicle Builders. The general rules of the union provided, 
in r. 19, that no alteration of the contributions of employed 
members should be made otherwise than by ballot vote and 
two-thirds majority. At a delegate meeting in 1943 the 


membership contributions were increased, although both 
requirements postulated in r. 19 were not complied with. 


Vaisey, J., held that the alteration of the general rules was 
invalid and made a declaration accordingly. On appeal, it 
was argued on behalf of the union that even though the 
purported alteration of the contribution was invalid, the 
court should not interfere because the failure to hold a ballot 
and obtain a two-thirds majority was a mere internal 
irregularity in point of form and, where the complaint 
concerned such matters, the court should not interfere with 
the domestic affairs of a company or other association. 

JENKINS, L.J., said that that argument was based on the 
more general proposition called the rule in loss v. Harbottle 
(1843), 2 Hare 461. The argument could be shortly dismissed 
by saying that this was not a matter of form but of substance. 
But he (the learned judge) would refer to the more general 
aspect of the rule in Foss v. Harbottle. Virst, the propet 
plaintiff in respect of a wrong alleged to be done to a company 
or association was prima facie the company or association. 
Secondly, it was implicit in the rule that the matter relied 
on should be a cause of action properly belonging to the 
general body of corporators or members as opposed to a 
cause of action which an individual member could assert in 
his own right. Further, even cases which were within the 
general ambit of the rule were subject to certain exceptions. 
Where the act complained of was wholly ultra vires, the rule 
had no application. Where what had been done amounted 
to a fraud on the minority, the rule was relaxed. These 
exceptions were not directly in point, but there was a further 
exception, viz., that the rule did not prevent an individual 
member from suing in respect of a matter which could only 
be done by some special majority ; see Romer, J., in Colter 
v. National Union of Seamen {1929} 2 Ch. 58. That exception 
fitted exactly the present case. In the circumstances of the 
case, the rule in J’oss v. Harbottle did not apply. 


EVEeRSHED, M.R., and AsguitH, L.J., concurred. Appeal 
dismissed. 
APPEARANCES : Pascoe Hayward, K.C., and Lindner 


(Rowley Ashworth & Co.); Milner Holland, \W.C., and 
G. Hesketh (Ernest Bevir & Son). 


{Reported by Crive M. Scumittuorr, Esq., Barrister-at-Law.)} 


STATUTORY TENANT’S DEATH WHILE 
POSSESSION ORDER SUSPENDED 
American Economic Laundry, Ltd. v. Little 
Somervell, Jenkins and Birkett, L.J J. 
23rd November, 1950 

Appeal from Clerkenwell County Court. 

On 20th September, 1949, the plaintiff landlords obtained 
an order that the defendant’s father, their statutory tenant, 
should give up possession of the premises on grotinds of 
nuisance, possession to be yielded on 20th December, 1949. 
On 5th December, the date for giving possession was postponed 
by order of the court to 20th January, 1950. On 3rd March 
the tenant was still in possession, and, on his application, 
he was granted a further extension until 3rd April. On 
8th March, while that extension was in force, the tenant died. 
The defendant, his daughter, was then residing with him, 
and had been doing so for the twelve years immediately 
preceding his death. She had not herself been guilty of any 
nuisance or breach of any term of any statutory tenancy 
she might have. Possession was now sought against 
her as a trespasser, the landlords contending that she could 
not in the circumstances claim to be a tenant under s. 12 (1) (g) 
of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920. The county court. judge refused an order for 
possession. The landlords appealed. 

SOMERVELL, L.J., referred to Keeves v. Dean {1924 
1 K.B. 685, Brown v. Draper [1944] K.B. 309, and Lolsover 
Colliery Company, Ltd. v. Abbott {1946} K.B. 8, and said that 
the last of them, though not conclusive of the present question, 
reinforced his view that in principle the daughter could not 
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in the circumstances claim protection under s. 12 (1) (g). 
By s. 5 (2) of the Act two kinds of order for possession might 
be made: an absolute order, the execution of which was 
suspended for a given period ; or a conditional order, which 
did not become operative so long as certain conditions were 
fulfilled. The latter type of order, unlike the former, might be 
discharged if the conditions were fulfilled. He was not 
deciding whether a similar result would have ensued had the 
order made on the statutory tenant been a conditional one. 
Here the order was an absolute one, and the daughter could 
accordingly not claim that any statutory tenancy had devolved 
on her under s. 12 (1) (g). 

JENKINS and Birkett, L.JJ., agreed. Appeal allowed. 

APPEARANCES : Niall MacDermot (loss, Bilbrough, Plaskitt 
and Co.). 


[Reported by Kk. C. CaLBurn, Esq., Barrister-at-Law.] 


GAMING: BOOKMAKER’S LOAN TO BACKER 
MacDonald v. Green 


Cohen, Asquith and Denning, L.J J. 
28th November, 1950 

Appeal from dlade, J. (ante, p. 581). 

The defendant contracted betting debts amounting to 
£4,020 to a company of bookmakers of which the plaintiff was 
the managing director. The defendant failed to pay, and 
the company threatened to report him to Tattersalls. The 
plaintiff then agreed in his private capacity to lend the 
defendant the amount of the debt. He sent the defendant 
his cheque for the sum due; the defendant returned the 
cheque endorsed ; and the plaintiff paid it into the company’s 
account. The defendant paid the plaintiff £2,400 of the 
debt, but pleaded the Gaming Acts when the plaintiff brought 
this action for the balance. Slade, J., gave judgment for the 
plaintiff and the defendant now appealed. 

COHEN, L.J., said that it was clear from the admissions of 
the plaintiff, who was the only witness, that in the oral 
contract made between the parties it was a term or stipulation 
that the cheque should be used for payment into the 
company’s bank account. Everything about the sending of 
the cheque and the written agreement made on the day after 
the oral agreement supported that view. The plaintiff's 
action therefore failed by reason of s. 1 of the Gaming Act, 
1892, and the appeal would be allowed. 

AsouiTH, L.J., agreeing, said that, if the plaintiff had 
paid the money directly into the company’s account, it would 
have been irrecoverable (Tatam v. Reeve [1893) 1 Q.B. 44). 
If the plaintiff had made a loan to the defendant, but not 
so as to bind him to pay the sum lent to the company, then 
the sum lent would have been recoverable (Jn ve O'Shea 
1911} 2 K.B. 981). But where it was part of the contract 
that the money should be paid to the company, then the 
plaintiff could not claim repayment (Hill v. Tox (1859), 
1 F. & F. 136). 

DENNING, L.J., also agreeing, said that, if Slade, J.’s 
decision had been upheld, bookmakers would have been 
presented with a means as useful to them for the purpose of 
recovering their debts as was Hyams v. Stuart King (1908 
2 K.B. 696 before it was overruled. Appeal allowed. 

APPEARANCES: M. A. B. King-Hamilton (King-Hamilton 
and Co.) ; P. Quass (Ronald M. Simons). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


CHANCERY DIVISION 
SALE OF LAND: LODGMENT IN COURT 
OF PURCHASE PRICE: INTEREST 
Pearlberg v. May 


Harman, J. 1st November, 1950 


Action. 

3y two agreements dated 24th November, 1948, the 
vendor agreed to sell the purchaser certain freehold property 
for the price of £33,925, of which the purchaser paid £3,392 10s. 
The sale was subject to special conditions 


by way of deposit. 
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which were supplemented by the National Conditions of Sale 
(14th ed.). The special conditions fixed 12th January, 1949, 
as the date of completion and provided that, if the balance 
of the purchase price was not paid on that day, it was to carry 
interest at 5 per cent. until payment. Completion was 
postponed until 10th May, 1949, upon the purchaser paying 
a further £10,000 on account of the price. In the course of 
differences which had arisen between the parties, the court, 
on the application of the vendor, on 21st June, 1949, made 
an order directing the purchaser on or before 5th July, 1949, 
to lodge in court £20,832 7s., being the unpaid balance of the 
purchase price and interest to 9th June, 1949 (together with 
interest on the principal sum of £20,532 10s. at 4 per cent. 
per annum from 10th June, 1949, to the day of lodgment), 
or to deliver up possession of the property to the vendor. The 
purchaser elected on the footing of this order to retain 
possession and to lodge the money in court, and the question 
arose whether the vendor was entitled to 5 per cent. interest 
on the balance as provided in the contract, or whether he 
was limited to recovering whatever interest the money 
might have earned on deposit in the Pay Office. 

HARMAN, J., said that the order of 21st June, 1949, was, 
except in one respect, in the form well known in the Chancery 
Division under the name of a Greenwood v. Turner ({1891 
2 Ch. 144) order, but the authorities seemed to throw no 
direct light on the point here in issue. It seemed to him 
the learned judge} that there was nothing in what had 
happened to vary the contract, which provided for interest at 
5 per cent. until actual completion, an event which had not 
yet occurred. The lodgment was, in fact, no more than a 
security. Moreover, it would be strange that a purchaser 
admittedly in possession and in default could stop interest 
from running in that way, having regard to the proviso in 
condition 5 (3) of the National Conditions of Sale, which only 
allowed the avoidance of payment of interest to a purchaser 
who was neither in possession nor in default. Accordingly, 
the lodgment in court had not deprived the vendor of his 
right to interest at the rate of 5 per cent. from 10th June, 1949, 
but credit had to be given for any interest received on the 
deposit from the Paymaster-General. 

APPEARANCES: Pennycuick, K.C., and I. S$. Warren 
(Warren & Warren) ; Geoffrey Cross, K.C., and W. D. Collard 
(Curwen, Carter & Evans, for Biscoe-Smith & Blagg, 
Portsmouth). 


{Reported by Ciive M. Scumitruorr, Esq., Barrister-at-Law.] 
JOINT TENANTS: DISCLAIMER 
OR RELEASE 


In re Schar ; Midland Bank Executor and Trustee Co., 
Ltd. v. Damer and Others 


7th November, 1950 


TRUSTEES: 


Vaisey, ip 
Adjourned summons. 


The testator appointed the first two defendants executors 
jointly with the plaintiff bank. Some _ beneficiaries under 
his will lived in Germany, and the will contained a forfeiture 
clause providing that if some beneficiaries were deprived of 
the right to receive the benefits given to them under the will 
at their free disposal, ‘then I give such benefits to my 
trustees absolutely with the request but without creating any 
trust ’’ to carry out the wishes contained in the will when 
legislation permitted them to do so. Cohen, J. (as he then 
was), declared on 20th March, 1945, that on the true 
construction of the will legacies and shares of residue given 
to persons who at the death of the testator (which took place 
on 19th January, 1943) were enemies within the Trading with 
the Enemy Act, 1939, were payable to the three trustees 
beneficially. On 19th November, 1945, the bank executed a 
‘deed of disclaimer ’’ to which the first two defendants were 
parties, but they did not execute it. 

Vaisey, J., said that the document of 19th November, 
1945, did not operate as a severance of the joint tenancy and 
a putting back into the estate, as property undisposed of, a 
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third share in the various interests; he (the learned judge) 
did not believe that disclaimer could be made by one of 
several joint tenants because the unity of the estate, and of 
the interest in it, enured for the benefit of each and all, who 
had one undivided and indivisible property in the subject- 
matter of the gift: just as, although for other reasons, one 
trustee could not disclaim, the only disclaimer which joint 
tenants could make was one which was made by all of them. 
The document of 19th November, 1945, operated, on the 
other hand, as a release of the bank’s share in the particular 
items of property to the other two joint tenants who now 
between themselves held the whole of the interest declared 
by the order of Cohen, J., dated 20th March, 1945. 
APPEARANCES: D. H. Cohen and W. F. Waite (Buckeridge 
& Braune); Denys B. Buckley (Solicitor, The Board of 
Trade). 


{Reported by Citve M Scumirruorr, Esq, Barrister-at-Law.} 


SETTLED LAND: APPLICATION OF CAPITAL 
MONEY FOR REPAIRS 


In re Duke of Northumberland ; Halifax v. 
Northumberland 
Vaisey, J. 

Adjourned summons. 

Under the provisions of a codicil to the will of the seventh 
Duke of Northumberland, who died in 1918, certain land was 
settled upon his wife for life, with remainder over. The land 
included agricultural holdings within s. 1 (1) of the Agricultural 
Holdings Act, 1948, properties let under ordinary contracts of 
tenancy, and other properties. In 1945-48, the estate 
repairs exceeded the income, and the court was asked to 
determine whether by virtue of the Settled Land Act, 1925, 
the Agriculture Act, 1947, and Agricultural Holdings Act, 
1948, the trustees were entitled to apply capital money in 
payment of repairs, and incidental questions. 

VAIsEY, J., said that the trustees were entitled to apply 
capital money in payment of any money expended or to be 
expended and costs incurred by the tenant for life in or about 
the execution on or after Ist January, 1945, of repairs specified 
in para. 23 of Sched. III to the Act of 1948, whether the land 
was comprised in a contract of tenancy or not, and whether 
it fell within the definition of agricultural land in s. 1 of the 
Act of 1948 or not. He (the learned judge) had chosen that 
date because recoupment of expenditure made more than six 
years ago appeared to be inconsistent with the rule in Jn re 


23rd November, 1950 


SURVEY OF 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 

Kead First Time : 

Public Works Loans Bill [H.C.] {28th November. 

Tithe Act, 1936 (Amendment) Bill [H.L.] {30th November. 

To provide, in lieu of the obligation imposed by the Tithe 
\ct, 1936, to register all annuities charged thereby, for registration 
in selected districts, to amend and repeal certain provisions 
of that Act, and to make further provision with respect to certain 
matters connected therewith. 


Read Second Time 
Colonial Development and Welfare Bill [H.C.] 
{28th November. 
Dangerous Drugs (Amendment) Bill [H.C.] 
[30th November. 
European Payments Union (Financial Provisions) Bill [H.C.] 
30th November. 


Solicitors Bill [H.C.] 30th November. 


Superannuation Bill [H.C.] [28th November. 


Read Third Time : 


29th November. 


Expiring Laws Continuance Bill [H.C.] 
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Borough Court Estate |1932| 2 Ch. 39. The trustees had to 
comply with the directions of the tenant for life upon being 
satisfied that the expenditure was within the relevant pro 
visions of the Settled Land Act, 1925, and consistent with 
this judgment ; but s. 75 (2) of the Settled Land Act, 1925, 
did not mean that they had to accept the directions of the 
life tenant blindly, or that they were absolved from ascet 
taining, if necessary with the advice of lawyers or surveyors 
whether the proposed application fell within the Act. 

APPEARANCES: J. A. Brightman; E. I. Goulding, H. F. 
MacMaster (May, May & Deacon). 


Reported by Ciive M. Scumittuorr, Esq., Barrister-at-Law 


The following cases dealing with various points in connection 
with charities have been reported this year :— 

A.T.S. Benevolent Fund, Jn ve, The Times, 28th April 

Animal Defence and Anti-Vivisection Society v. Inland 
Kevenue Commissioners, 94 Sol. J. 725. 

Bland-Sutton, decd., 1 ve, 94 Sol. J. 475. 

Chambers’ Will Trusts, J ve ; Official Trustees of Charitabk 
Funds v. British Union for the Abolition of Vivisection [1950 
1 Ch... 267. 

Crystal Palace Trustees v. Minister of Town and Country 
Planning, 94 Sol. J. 670. 

Dean’s Will Trusts, Jn re ; 
Paddington, 94 Sol. J. 239. 

Diplock, In ve Minister of Health v. Simpson, 94 Sol. ]. 777. 

Frere, decd., Zn ve; WKidd v. Farnham Group Hospital 
Management Committee [1950!) 2 All E.R. 513. 

Glass’ Will Trusts, Zn ve; Public Trustee v. South-West 
Middlesex Hospital Management Committee [1950] 2 All E.k 
953. 

Glyn Will Trusts, Jn ve, 100 L.J. News. 400 

Good’s Will Trusts, Jz ve [1950] 2 All E.R. 653. 

Harvey, decd., J ve [1950] 1 All E.R. 491. 

Hutchinson & Co. (Publishers), Ltd. v. Turner (Inspector of 
Taxes), 94 Sol. J. 670. 

Jones, In ve, 94 Sol. 1 405. 

Mander, /n ve, 94 Sol. J. 370 

Minister of Health v. Fox [1950; 1 Ch. 3609. 

Morgan’s Will Trusts, Jn ve, 94 Sol. J. 308. 


Cowan v. St. Mary’s Hospital, 


Powis, decd., In ve, The Times, 3rd November 
Royal Victoria Hospital v. Lord Advocate, 100 L. J. News. 468. 
Scarisbrick’s Will Trusts, J ve {1950} 1 All E.R. 143 


Wightwick’s Will Trusts, Zn ve, 94 Sol. J. 239. 


THE WEEK 


In Committee : 
Exchequer and Audit Departments Bill [H.C.] 
29th Novémber. 
Penicillin (Merchant Ships) Bill [H.L.] 30th November. 
B. QUESTIONS 

The Parliamentary Secretary to the Ministry of Transport 
(Lorp Lucas) stated that the Ministry of Transport proposed 
to revoke the existing regulations relating to pedestrian crossings 
and to make new regulations. These would omit any reference 
to the rights and duties of pedestrians and drivers at crossings 
at road intersections where traffic was controlled by light signals 
or by police officers. At such intersections the control in itself 
provided substantial protection for pedestrians, and the crossings 
would be dealt with in the Highway Code rather than by 
regulation. 

It was proposed that pedestrians should continue to have 
precedence on uncontrolled crossings and that these should be 
marked with black and white stripes. Crossings which were 
controlled by police officers intermittently or during certain hours 
of the day would also be striped, but pedestrians would not have 
precedence on such crossings when they were being controlled 
by the police. It was intended to effect a substantial reduction 
in the number of uncontrolled crossings, and it was hoped thereby 
to inspire greater respect for and confidence in the crossings and 
to enable the police to enforce the law more easily. 
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Phe MAkQUESS OF READING said the Alness Keport had recom- 
mended that the Highway Code should be given the force of law. 
Had this been done ? Lorp Lucas referred to s. 45 of the Road 
Traffic Act, 1930 [which enacted that a breach of the Code 
should not of itself render a person liable to criminal proceedings, 
but it might be relied on in civil or criminal proceedings as 
tending to establish or negative liability. It was a matter of 
great regret to the Minister of Transport that this provision had 
not received the support from the judiciary which had been 
hoped. 25th November. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Kead birst Time 
Dundee Harbour and Tay Ferries Order Contirmation Bill H.C. 
29th November. 
Po contirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Dundee Harbour 
and Tay Ferries. 
Pool Betting (Accounts) Bill [H.C.]| {28th November. 
fo make compulsory the regular publication of accounts 
and information by persons promoting pool betting; and for 
purposes connected with the matters aforesaid. 
kKead Second Time : 
Fraudulent Mediums Bill [H.C.] 
Rivers (Prevention of Pollution) Bill [H.C.] 


Ist December. 


27th November. 
In Committee 
Festival of Britain (Sunday Opening) Bill [H.C.] 
[28th November. 
B. QUESTIONS 
Mr. CHUTER Epe stated that for the twelve months ended 
31st March, 1949, the total net expenditure on prisons in England 
and Wales, excluding the cost of new buildings, but including 
all administrative expenses, was at the rate of about /3 10s. 
a week for each prisoner. 23rd November. 
The ATTORNEY-GENERAL, in reply to a written question from 
Mr. Manningham-Buller, published a table in the Official Report 
showing the financial effect of the proposals contained in the 
Administration of Justice (Pensions) Bill in relation to the 
judicial offices referred to in the First Schedule, showing the 
present pension and the reduced pension, the amount of the 
widow’s pension and the amount of the children’s pension, both 
where there is a widow and where there is not a widow, where 


there is only one child. 24th November. 


The ATTORNEY-GENERAL stated that it was the practice of the 
Lord Chancellor to decline to appoint to the Commissions of the 
Peace serving members of the police or constabulary forces, but 
to treat cases of retired members of those forces on their merits. 
In the case of borough commissions the Lord Chancellor wus 
reluctant to approve the appointment of retired police officers 
who had themselves served in the borough concerned, particularly 
if the officers had held the rank of inspector or superintendent. 
If a retired police officer of that kind adjudicated on the bench 
when evidence was being given by police officers and others 
who had served under him when he was in active employment, 
his action might be open to misrepresentation. No figures were 
available to show how many retired police officers, if any, had 
been appointed to Commissions of the Peace since 1945, 

27th November. 


Mr. JANNER asked whether the Minister of Transport was 
aware that under the present law perambulators were classed 
as wheeled traffic and were not allowed on footpaths. Mr. BARNES 
in reply stated that it was not generally an offence to use 
perambulators on footpaths, and he did not think that any 
amendment of the law was necessary. 27th November. 


Mr. DouGLas Jay said that the Central Land Board was not 
authorised to pay professional charges incurred in connection 
with the completion of form C.V. 121 (Pt. Il) if the claim was 
substantiated. The Board was already authorised to make a 
contribution to the fees incurred by claimants in the employ- 
ment of a person professionally experienced in the valuation of 
land for the purpose of making their claims. Where a claimant 

Mr. RoGrErR GREENE has been elected President of the 
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provided a valuation on Pt. If of form C.V. 121, that was part 


of the procedure for dealing with disputed claims, and there was 
no ground for a special payment towards those charges, If a 
claim was referred to the Lands Tribunal, the Tribunal would 


determine the costs. 27th November. 


Mr. RuopveEs (Parliamentary Secretary to the President of th 
Board of Trade) stated that the question of a general review of 
f copyright was still under consideration. 

28th November. 


the law 


Mr. CHUTER EbE stated that the National Insurance (Industrial 
Injuries) Acts did not apply to injuries sustained by prisoners 
whilst engaged in prison employment. It was the practice of th 
Home Office, however, to make an ex gratia payment in such 
cases equivalent to the award which would have been made 
under the Acts if they had been applicable. Cases of non- 
industrial injury differed so widely in their nature and effects 
that each casc had to be treated on its merits : compensation 
was sometimes given by way of special remission of sentence 
though the possibility of an cx gratia payment in an appropriate 
case was not excluded, and the injured prisoner also had his 
remedies at law. It was not possible to deal under the Industrial 
Injuries Act with a man who had been injured whilst in prison 
and who, after discharge, had developed tuberculosis of the spinc 
as a result of the injury, because there was no contract of 
employment between the Prison Commissioners and the prisoner. 

30th November. 


Mr. CuuteR Epber said that the working party appointed t 
look into the law and practices in connection with the use otf 
hackney carriages hoped to be able to report on all the matters 
referred to them about next March. Twenty-three meetings had 
been held so far. 30th November. 

STATUTORY INSTRUMENTS 
Agricultural Marketing (Reorganisation Commission) Regulations, 

1950. (S.1. 1950 No. 1869.) 

Cumberland River Board Area Order, 1950. (S.1. 1950 No. 1881.) 
Establishments (Christmas Turkeys) Order, 1950. (S.I. 1950 

No. 1860. 

Food Standards (Preserves) (Amendment) (Commencement) 

Order, 1950. (S.1. 1950 No, 1871.) 

General Apparel (Manufacturers’ Maximum Prices and Charges) 

(Amendment No. 2) Order, 1950. (S.I. 1950 No. 1896.) 
Import Duties (Drawback) (No. 10) Order, 1950. (S.1. 1950 

No. 1875.) 

Inshore Fishing Industry Act, 1945 (Extension of Period) Orde1 

1950. (S.1. 1950 No. 1866.) 

Knitted Goods (Manufacture and Supply) (Amendment) Order, 

1950. (S.I. 1950 No. 1855.) 

London Traffic (Prescribed Routes) (No. 20) Regulations, 1950. 

(S.1. 1950 No. 1878.) 

National Health Service (Medical Practices Compensation 

(Scotland) Amendment Regulations, 1950. (S.I. 1950 No, 1899. 
National Insurance (Industria! Injuries) (Claims and Payment. 

Amendment Regulations, 1950. (S.1. 1950 No. 1868.) 
National Insurance (Industria! Injuries) (Medical Certiticavion 

Amendment Regulations, 1950. (5.1, 1950 No, 1867.) 

North of Scotland Hydro-Electric Board (Constructional Scheme 

No. 54) Confirmation Order, 1950. (S.I. 1950 No. 1893.) 
Safeguarding of Industries (I-xemption) (No. 13) Order, 1950. 

(S.I. 1950 No. 1876.) 

South Staffordshire Water Order, 1950. (S.1. 1950 No. 1874.) 
Stopping up of Highways (North Riding of Yorkshire) (No. 4) 

Order, 1950. (S.1. 1950 No. 1889. 

Stopping up of Highways (West Riding of Yorkshire) (No. 3) 

Order, 1950. (5.1. 1950 No. 1890.) 

Stopping up of Highways (Wiltshire) (No. 5) Order, 1950. 

(S.[. 1950 No. 1888.) 

Draft Teachers’ Salaries (Scotland) Regulations, 1951. 
Therapeutic Substances Amendment Kegulations, 1950, (5.1. 1950 

No. 1865. 

Utility Apparel (Gaberdine Raincoats) (Manufacture and Supply 
Amendment) Order, 1950. (S.1. 1950 No. 1862.) 
Ware Potatoes (Amendment) Order, 1950. (S.I. 1950 No. 1882 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replics given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Estate Agents’ Out-of-Pocket Expenses 

Q. I instruct four estate agents to sell my house. I sign a 
contract with each one which states that in the event of his 
introducing a purchaser I will pay commission at 2 per cent. 
None of the contracts mentions out-of-pocket expenses. 
Subsequently one estate agent finds a purchaser who completes 
the purchase and I pay that estate agent his commission. Later 
I receive bills from the other three estate agents for the amounts 
they have expended in advertising and in postage. Are the 
three estate agents entitled to receive that money ? 

A. An estate agent is not entitled to commission unless and 
until he performs his side of the contract. Until that happens 
he has no rights against the vendor. His out-of-pocket expenses 
are paid for in his commission, unless when taking instructions 
he stipulates to the contrary. 


Right of Way into Shop 

QO. Where a lease omits any reference to a right of way into 
a shop must the lessee be deemed to have a right of way as of 
necessity ? The demised shop is the lower part of a dwelling-house 
and the entrance to the shop and the entrance to the dwelling- 
house are approached by the same porch. The whole building 
is leasehold with full repairing obligations. Underneath the 
porch floor there is dry rot, and the leaseholder of the building 
considers the shop lessee should contribute towards the repairs 
made necessary through such dry rot. It seems that the lessee 
could not use the shop leased to him without a right of way and 
presumably if there is only a right of way as of necessity the 
lessee has no other rights in regard to such right of way and no 
obligations in re spect of its repair. 

A. By virtue of s. 65 of the Law of Property Act, 1925, all 
easements and quasi-easements of the type described pass on 
deiaise without express mention. The enjoyment of such a 
right over another’s property does not carry with it liability to 
repair the other’s property. 


Settled Land —PuRCHASE OF RESIDENCE FOR LIFE-TENAN1 

Y. A, by his will, bequeaths his residence, furniture and 
effects to his trustees upon trust for his wife B for life, and after 
her death upon trust for his son C absolutely. The will contains 
a direction to the trustees to invest any moneys liable to be 
invested under the will in the investments authorised by law 
for the investment of trust funds with power to the trustees to 
vary investments for others of a like nature. C is still a minor. 
B wishes to sell the dwelling-house, in which she resides, and 
purchase a dwelling-house in another district with the proceeds 
of sale as a residence for herself and C. Is there any recent 
legislation or a decision which makes this procedure possible 
without contravening the trusts of the will ? 


A. As the house is bequeathed upon trust for B for her life 
without the intervention of a trust for sale, the land is settled 
land and the legal estate will be vested in B as tenant for life. 
Powers of investment given to the trustees will, therefore, be 
exercisable by B as tenant for life (Settled Land Act, 1925, 
s. 109 (2)). On a sale of the house the capital money which 
arises will be paid to the trustees and will be applied by them under 
the direction of the tenant for life in one of the ways specified in 

73 of the Settled Land Act, 1925. The words of the section are 

invested or otherwise applied,” and one of the permitted objects 
is the purchase of land in fee simple or of leasehold land held for 
sixty years or more unexpired. Although we are not aware of 
any express authority, it appears to have been assumed that such 
a purchase must be by way of investment (see, for cxample, 
Emmet on Title, 13th ed., vol. II, p. 1163). In Ie Power's 
Will Trusts [1947| Ch. 572 it was held that an express power to 
invest in the purchase of land did not authorise the purchase of 
a vacant house for occupation by the testator’s widow and 
children, as such a purchase is not by way of investment. Our 
own opinion is that the words in the Act,‘ or otherwise applied,’ 
ought to be sufficient to permit the purchase of land otherwise 
than as an investment, but in view of the doubt cast by the 
authority mentioned above we hesitate to advise that a house 

yuld safely be bought as a residence. To obtain complete 
protection we consider that B should apply to the court under the 
Settled Land and Trustee Acts (Court’s General Powers} <Act, 
1943, for approval of the transaction. If the proposal is proper and 


for the benefit of C (or at least not to his detriment) we have 
no doubt that approval will be obtained. 


Rent Acts—BUILDING SUB-LET FOR BUSINESS PURPOS! 


Q. W let to RJ a dwelling-house within the Rent Acts on an 
annual tenancy. At the rear of the house there is a separate 
building which RJ sub-let to a Government department for 
business purposes. Rent has been accepted by W with knowledge 
of the sub-letting. W has now served notice to quit on RJ which 
will expire on Ist January next. The sub-tenancy is on a six- 
monthly basis with a provision for determination by six months’ 
notice on any of the usual quarter days. It would appear that 
the effect of the sub-tenancy for business purposes is to take the 
portion sub-let outside the protection of the Acts, but that if 
RJ refuses to give up possession voluntarily proceedings for 
possession of the whole of the property must be taken against 
nim, wien possession of the sub-let portion would be obtained. 
A. By letting part of the premises for business purposes 
RJ lost the protection of the Rent Restrictions Acts in respect 


only of the part sub-let and after the expiration of the notice to 
quit will remain a statutory tenant of the part used by him 
personally as a dwelling-house (Leslie & Co., Ltd. v. Cumming 


1926) 2 K.B. 417). An order for possession will only be made 
in respect of the part sub-let, and after considering Leslie v. 
Cumming, supra, Barrell v. Fordree [1932) A.C. 676 and 
Gee v. Hazleton [1932| 1 K.B. 179, we think that the claim 
should not be for possession of the whole of the premises comprised 
in RJ’s tenancy but merely of the part sub-let by him, on the 
principle that, by sub-letting, RJ has effected a severance between 
the two parts, himself retaining “‘a house let as a separate 
dwelling ’’ so as to preserve his protected tenancy. The effect 
of the order for possession of the part sub-let will be to determine 
RJ’s interest in that part. Once this order has been made 
W would appear to be entitled to immediate possession as 
against the sub-tenant, the interest of whose immediate landlord 
has come to an end, since s. 15 (3) of the 1920 Act, which provides 
that a sub-tenant shall become the tenant of the head landlord, 
has no application, the part of the premises in question not being 
‘a dwelling-house to which this Act applies.”’ 


Development of Building Plots Fronting on Road 

Q. I should be glad if you would investigate the position 
regarding the sub-division of a piece of land into two or more 
building plots. I appreciate that where a big plot of land is 
sub-divided into a building estate the developer provides all the 
necessary land required for roads and open spaces, but the 
case upon which I should be glad of your advice is that of 
an owner of a small plot, say from one to,two acres in area, 
who wishes to divide the plot into two, and his plot fronts on to two 
roads. Can the local authority seize this opportunity to require, 
as a condition of their approval of a sub-divisional scheme, the 
surrender without any payment or compensation of an area of, 
say, 10 or 20 feet on each side of the plot, so as to permit the 
existing public road to be widened ? ; 

A. In our opinion, a planning permission given under the 
Town and Country Planning Act, 1947, for the development 
of plots fronting on an existing public road cannot require the 
surrender free of compensation of land for widening that road. 
Statutory provision is made for the acquisition of land subject 
to payment of compensation by Pt. IV of the Act, and this 
cannot be negatived by a condition in a planning permission. 
This is in line with a decision of the Minister of Town and Country 
Planning under the Town and Country Planning Act, 1932 
(see Decision II/17 in the Ministry’s Bulletin = of lected 
Appeal Decisions, No. II). 

If an order under s. 30 of the Public Health Act, 1925, is in 


force on the road declaring it to be a new street, the owne1 
would have to give up free of compensation sufficient land to 
widen the road to byelaw width, or possibly up to 20 feet beyond 
byelaw width (s. 31 of the 1925 Act), as building development 
commences. The effect of a s. 30 order, which may involve the 
building owner in road construction costs as well as free surrender 
of land, without the execution of accommodation works by the 
highway authority, was fully discussed in an article at 91 Sov. J. 
685. Any widening required under s. 31 in excess of 20 feet 


beyond byelaw width would be subject to compensation for the 
excess land; and no road construction costs would fall on the 
owner for making up any width over byelaw width (s. 31 (3)). 
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NOTES AND NEWS 


Honours and Appointments 
On the retirement of Judge Sir Edwin Burgis from the County 
Court Bench, the Lord Chancellor has appointed Mr. HuGH 
EMLYN-JONES to succeed him as judge of Circuit No. 7 
(Birkenhead, Chester, etc.). 
Mr. T. Forcer Evans has the 
Llannerchymedd magistrates in succession to Mr. John Hugh 


been appointed clerk to 


Thomas, who has retired. 


Miscellaneous 


THE SOLICITORS ACTS, 1932 to 1941 
On the 23rd November, 1950, an Order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 


there be imposed upon ROBERT BRIDGE, 
Lancashire, a penalty of twenty- 


Maj sty, and that he do 


1941, that 
12 Silver Street, 
(£25), to be 


1932 to 
of No. 
five pounds 


Bury, 
forfeit to Hi 


pay to the complainant his costs of and incidental to the 
application and inquiry. 
NATIONAL HEALTH SERVICE 


LAND FOR HospITAL PURPOSES 


circular (RHB(50) 111 
ssued by the Ministry of 
RHB(49) 118 

vendor’s solicitors’ 
wing para. 1. Paragraph 2 

Duty) are reproduced unchanged in 
Registration revised in the 


TRANSACTIONS IN 
dated 30th November, 
Health : 


The first paragraph of 


The following 
1950, has been 

This circulas 
RHB(49) 
revised in the fol 
and para. 3 (Stamp 
circular. Paragraph 4 
following para. +. 


cancels 


costs) has been 


118 (Payment of 1 
Registered Land 


1 


Fees) is 


Costs of Conveyancing 

1. Unregistered Land.—Where land is being acquired by the 
Minister, by virtue of his powers under s. 58 of the National 
Health Service Act, 1946, the provisions of s. 82 of the Lands 
Clauses Consolidation Act, 1845, relating to the cusis of the 
conveyance, will apply. 

The Minister is advised that in 
solicitors’ costs of deducing title and perusing and completing 
the conveyance, he will be lable to pay itemised charges calcu 
lated in accordance with Sched. II of the General Order, 1882 
(as amended) made under the Solicitors Remuneration Act, 1881, 
and not costs in accordance with the scale prescribed by Sched. I, 
which are excluded from application. 

Accordingly contracts signed by thi 
behalf of the Minister should provide, in respect of the payment 
of the vendor’s solicitors’ costs, for the payment of itemised 
charges. Where the agreement is for payment of itemised charges, 
the Board need not insist on the preparation and presentation 
of a fully itemised bill if it is thought that the amount which 
they are being asked to pay approximates to what would be the 
total of an itemised bill. 

In addition the Minister 
{2 2s. in respect of work preliminary to deducing title 


respect of the vendor’s 


f 


Secretary of a Board on 


prepared to pay a sum of 
undertaken 


will be 


by the vendor’s solicitors. 

2. Registered Land.—When registered land is being purchased 
the scale of remuncration set out in the Schedule to the Solicitors 
Remuneration (Registered Land) Order, 1925, will apply unless 
the vendor’s solicitors elect to be paid itemised remuneration 
in accordance with para (mm) of Art. I of the Order. 


Stamp Duty and Registration Fees on Transfers of Property to the 

Minister 

3. Payment of Stamp Duty.—A document 
stamp.duty which would ordinarily be payable by the Minister as, 
for example, a conveyance or lease to the Minister, should be 
forwarded to the Ministry where arrangements will be made to 
submit it to the Controller of Stamps for stamping under a special 
arrangement made between the two Departments. 


chargeable with a 


4. Registration Fees.—Where registered land is acquired by the 
Minister, the Board’s solicitors should write to the solicitor to 
the Minister for a certificate addressed to the Chief Land 
Registrar, certifying that the fees if paid by the Minister would 
be chargeable to public funds. On production of the certificate 
registration will be effected without charge. 


SUPREME COURT 
CHRISTMAS VACATION, 1950 
Notice is hereby given that an Order has ,been made unde1 
Rules 6 and 9 of Order LXIII closing the offices of the Supreme 
Court on Wednesday the 27th December, 1950, in addition to the 
Christmas Day and Boxing Day) when they are closed by 


days 
virtue of Rule 6 of Order LXIII. 

















The Order does not apply to the District Registries of th 
High Court, each of which will be closed on the same days as 
the local County Court Office. (See Order LXIII, Rule 10.) 
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21st October to 9th December, 1950 
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